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…it is reasonable that in whatever thing a person invests his services or his labour that very thing ought to pay him…
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Introduction

This paper discusses the different priority of employee entitlements in Admiralty
 and company insolvency.

Admiralty recognises a wage priority above secured creditors, while wages come after secured creditors in corporate insolvency.

The outcome is predictable: in Admiralty, wage claims are paid out while wages in corporate insolvency may not be fully recovered.

Admiralty employee entitlements are governed by principles of private international law and the comity of nations 
  putting them beyond domestic statutory intervention, while corporations law is governed by domestic law and in Australia, subject to the statutory regime in the Corporations Act. 
  

Employee entitlements have a rich and long history recorded in the judgments of the Admiralty court for the last 300 years, applying equitable principles and expanding the breadth of the meaning of wages to include such matters as health insurance and superannuation. 

By contrast, employee entitlements in Corporations law enjoy no such privilege.

Admiralty has long recognised 2  the need to protect the wages of masters and crews and it is inexplicable that the same protection is not given to corporate employees, without whom, the company can not conduct its business by putting its capital to work.  Put simply there has been no adoption of the Admiralty principle. 

The emergence of globalization governed by multi-national corporations where management decisions affecting a local workforce are often made from distant corporate headquarters with a view to international operations should cause one to pause and reconsider whether economic globalization has brought the corporate employee closer to the circumstances of the seafarer whose owner carries on business in a distant jurisdiction.

Admiralty

Admiralty jurisdiction in Australia derives from the Royal letters patent 12 April 1787 authorising the Lords Commissioners of the Admiralty:

..to constitute and appoint a Vice Admiral and also a Judge and other Officers requisite for a Court of. Vice Admiralty within the …Territory called New South Wales in like manner as Vice Admirals Judges and other proper officers of such Courts have been constituted … in places where they have been usualIy heretofore appointed.
 
and continued until the Imperial Act were repealed by the Admiralty Act 1988 (Cth), see ss 44, 45 and 46.

The master and crew wage entitlements are recognised in the Admiralty Act 1988 (Cth) as a general maritime claim for wages s4(3)(t) 
 and the master’s disbursements s4t(r) payable with interest s4(3)(w) with the priority of a maritime lien
 and enforceable by the arrest of the ship under s15, 
 or the arrest of a surrogate ship under s19,
  and sale by the Admiralty Marshal to satisfy claims. 
  Master and crew can not be required to give security for costs on their application, Admiralty Rule 76.
The fees and expenses of the Marshal in the arrest and the sale of the ship are paid before all claims. 

The priority of competing maritime liens, and other claims are considered on application by a person with a judgment against the ship, Admiralty Rule 73, and priorities have generally been determined by the Admiralty Court which has:

…adopted a broad discretionary approach with rival claims ranked by reference to considerations of equity, public policy and commercial expediency, with the ultimate aim of  doing that which is just in the circumstance of each case. This however is not to suggest that the law is capricious, erratic or unpredictable. Arising from the ‘value’ framework within which the Courts operate there have emerged various principles which are capable of providing reliable sign-posts to the likely attitude of the Courts. Such indeed, on occasions, is the degree of predictability that many commentators have been tempted to represent the operative principles as firm ‘rules of ranking’.  Whilst  this approach is understandable it would appear not to be strictly accurate, for such ‘rules of ranking’ are no more than visible manifestations of an underlying equity, policy or other consideration. Upon the underlying equity, policy or other consideration being displaced, either for want of substantiation or from the competitiveness of a greater equity or policy, so also the ‘rule’ becomes inoperative or inapplicable. In the realm of priorities there would appear to be no immutable rules of law, but only a number of guiding principles.  

In Australia, there has been some attempt to alter this position, for example, by giving the maritime lien for seamen’s and apprentice wages priority over all other liens.

Admiralty used to, but since the Admiralty Act 1844 s16, has not made a distinction between the wage claims of Master and seamen.
Master’s disbursements are not part of his wages claim and are within a separate claim 
 dealt with separately , and include disbursements arising in the ordinary course of the ship’s use or employment. 
  However, the Master can not  recover wage advances to crew made after the arrest.

Seamen wage entitlements

General principles

	Principle
	Authority

	Procedure
	

	Master and crew can bring a joint action for wages, rather than individual claims
	The Madonna D’Idra (1811) 1 Dods 37, 40; 165 ER 1224,1225

	
	

	Equity
	

	Admiralty is an equitable jurisdiction
	Roscoe, Admiralty Practice, 3rd edn 1903, The Customs of the Sea. 

	The Admiralty Court was not absolutely ministerial, and was at liberty to hold its hand where it appeared equitable to do so
	Roscoe Admiralty Practice 4th ed 1920 p48 citing The Victoria (1858) Swa 408 per Dr Lushington  (ship possession claim)

	High Court of Justice, Admiralty Division has power to (1) administer equitable remedies; (2) and (3) equitable defences to be pleaded. The cross vesting of common law and equity. Admiralty did not exercise common law jurisdiction before then.
	Judicature Act 1873, s24(1) – (7)

	Broad discretionary approach
	The Ruta [2000] 1 Lloyd’s Rep 359 at [21]

	Liberal approach
	The Tacoma City [1991] 1 Lloyd’s Rep 824 fn 249

	Wages to be given a fair and reasonable construction, and in doubtful cases, the Admiralty Court adopts a benevolent attitude to seamen’s claim when contested by a mortgagee
	The Arosa Kulm  (No 2) [1960] 1 Lloyd’s Rep 97

	Court adopts a benevolent approach, to protect seamen (even against themselves)
	The Great Eastern (1867) LR 1 A&E 384;

The Tacoma City [1991] 1 Lloyd’s Rep 330 at 344;

The Minerva (1825) 1 Hagg 347 at 355; 166 ER 123 at 127

	Application of the wide equitable jurisdiction where loss caused by seamen’s conduct
	The Elin (1883) 8 PD 129 per Sir R Phillimore at 146



	
	

	Wages – Principles
	

	Claimant must be part of the crew, but not necessarily render the service on board the ship, or live on board, must be referable to the ship in a real sense rendered during a period when the seaman fairly said to be part of the crew
	The Ever Success [1999] 1 Lloyd’s Rep 824

	Connection to ship, wages as per contract of service with the shipowner or putative owner, with sufficient connection to the ship
	The Ever Success [1999] 1 Lloyd’s Rep 824

	On board requirement, wages to be earned on board no longer strictly construed 
	The Arosa Kulm (No 2) [1960] 1 Lloyd’s Rep 97

	Quantum meruit, wages not assessed on this basis
	The Ever Success  [1999] 1 Lloyd’s Rep 824

	Services rendered to the ship, earned in respect of
	The Tacoma City [1991] 1 Lloyd’s Rep 330 (CA) at per Ralph Gibson LJ at 344, approving The Chieftan (1863) B&L 104; 167 ER 316; The Ruby (No 2) [1898] P 59

	
	

	Time during which wages earned
	

	(1) Prior to voyage
	

	Entry on board to fit out ship
	Wells v Osman (1704) 2 Ld Ray 1044; 92 ER 193

	Right to wages commences at time a seaman arrives on board the ship, or the time specified in the agreement 
	Merchant Shipping Act 1894 (UK)  s155

	(2)  During voyage
	

	Right to wages until resturned home
	The Eliza (1823) 1 Hagg 182; 166 ER 65

	On board, from the time of entry on board the ship to the return to the final port 
	The Elizabeth (1819) 2 Dods 403; 165 ER 1527

	
	

	Leaving the ship
	

	Dismissal
	

	Wrongful dismissal, wages payable until return to home port
	The Exeter (1799) 2 Ch Rob 261; 165 ER 309;

The Beaver (1800) 3 Ch Rob 92; 165 ER 397;

The Blessing (1877) 3 PD 35

	Wages which would have been earned, if improperly discharged
	Merchant Shipping Act 1894 (UK)  s162

	Desertion
	

	Provisions not supplied to seamen justifies desertion from the ship
	The Castilia (1822) 1 Hagg 59; 166 ER 22

The Eliza (1823) 1 Hagg 182; 166 ER 65

	
	

	(3) Voyage ends
	

	Arrest - wages entitlement does not cease at time of arrest of ship -   wages allowed after the issue of a writ in rem
	The Fairport (No 2) [1966] 2 Lloyd’s Rep 7 (not following The Carolina  (1875) 3 Asp HLC 141 which had held to the contrary)
The Fairport (No 3) [1966] 2 Lloyd’s Rep 25

	Arrest - victualling allowance after arrest
	The Tergeste [1903] P 26;

Halcyon Skies [1977] 1 QB 14 per Brandon J at 22

	Wrecked or lost ship, wage entitlement continues for up to two months of unemployment
	Merchant Shipping (International Labour Conventions) Act 1925 (UK)  s1;



	
	

	Wages – items
	

	Agency, employed through
	The Turiddu [1999] 2 Lloyd’s Rep 401 (CA)

	Employer’s and employee’s contributions to National Health Insurance which owners had agreed to pay
	The Gee-Whiz [1951] 1 Lloyd’s Rep 145

	Employer’s contributions to seaman’s union and insurance fund
	The Westport (No 4) [1968] 2 Lloyd’s Rep 559;

The Halcyon Skies [1977] QB 14; [1976] I Lloyd’s Rep 461 per Brandon J at 466-7, 468

(The earlier decision of The Acrux [1965] P 391; [1965] 1 Lloyd’s Rep 565 to the contrary has not been followed)

	No distinction between ordinary and special contract.  Special contract providing for notice of termination of service, paid leave, sick leave, bonuses and so on, which can be properly regarded as additions to wages which can be fairly said to have been earned by his services 
	Admiralty Court Act 1840 (UK) s6;

The Arosa Star [1959] 2 Lloyd’s Rep 396 (SC Bermuda) at 402-3

	Higher duties
	The Providence (1825) 1 Hagg 391; 166 ER 139;

Hanson v Royden (1867) LR 3 CP 47

	Hostage when ship captured and ransomed
	Yates v Hall (1785) 1TR 74; 99 ER 979

	Pension
	Parry v Cleaver [1970] AC 1; [1969] 1 Lloyd’s Rep 183 per Lord Reid at 13-14

	Premium in lieu of commission for Bar Steward
	Thompson v H&W Nelson Ltd [1913] 2 KB 523

	Repatriation
	The Fairport [1965] 2 Lloyd’s Rep 183

	Severance pay, not included
	The Tacoma City [1991] 1 Lloyd’s Rep 330 per Leggatt LJ at 346

	Social insurance contributions
	The Acrux [1965] P 391; [1965] 1 Lloyd’s Rep 565

	Social security contributions
	The Westport (No 4) [1968] 2 Lloyd’s Rep 559

	Sums allotted out of wages or adjudged by a superintendent to be due by way of wages
	Supreme Court Act 1981 (UK) s20(2)(o)

	War bonus
	Shelford v Mosey [1917] 1 KB 154


 Seamen have a maritime lien for wages

	Principle
	Authority

	A privileged claim, a right acquired over a thing belonging to another – jus in res aliena - a subtraction from the absolute property of the owner in the thing
	The Ripon City [1897] P 226 per Gorell-Barnes at 241-2

	Wages recognized as a maritime lien
	The Turiddu [1999] 2 Lloyd’s Rep 401 per Brooke LJ at 405 citing Thomas on Maritime Liens and referring to Johnson v The Black Eagle (1597)

	Lien arises solely from maritime law
	The Ever Success [1999] 1 Lloyd’s Rep 824

	Lien arises at the moment the claim arises
	The Cella (1888) 13 PD 82

	Lien is on all parts of the ship, ie ‘every plank’ and every fragment and preserved remains of the ship, the body of the ship
	The Sydney Cove (1815) 2 Dods 11 per Sir William Scott at 13; 165 ER 1399 at 1400; The Neptune (1824) 1 Hagg 227; 166 ER 81; Wells v Osman (1704) 2 Ld Ray 1044; 92 ER 193

	Lien on cargo
	The Andalina (1886) 6 Asp MC 62 per Britt J at 63

	Lien extends to sub-freight
	The Andalina (1886) 12 PD 1

	Lien is not dependent on a contract of employment with the ship owner
	Wells v Osman (1704) 2 Ld Ray 1044; 92 ER 193

	Lien exists independently of the personal liability of the ship owner, and is a claim in rem against the ship, even if no claim in personam against the ship owner –

Not wholly dependent on an express or implied contractual term
	The Ever Success [1999] 1 Lloyd’s Rep 824 per Clarke J at 828-9 citing Thomas on Maritime Liens par [311];

The Linda Flor (1857) Swab 309; 166 ER 1150

	Mariner has three remedies for a wage claim: the Ship; Owner; or the Master; but may only have a remedy against the ship in some circumstances
	The Duna (1861) 5 LT Rep NS 217 at 218; 6 Irish Jur NS 358; 1 Mar L Cas 159;

The Linda Flor (1857) Swab 309; 166 ER 1150

	Sale of the ship does not defeat the lien
	The Batavia (1822) 2 Dods 500; 165 ER 1559;

The Nymph (1856) Swab 86; 166 ER 1033

	Leaving the ship does not give up a wage claim against the ship
	The Nymph (1856) Swab 86 at 88; 166 ER 1033

	Maritime lien extends to wages entitlement after wrongful dismissal 
	Re The Great Eastern SS Co (1885) 5 Asp MC 511; 53 LT 594


 Seamen priority

	Principle
	Authority

	Seamen can lose their priority if the loss is caused by their misconduct
	The Linda Flor (1857) Swab 309; 166 ER 1150

	Sufficient money from the sale of a ship to be set aside for crew wages
	Consulato del Mare (Barcelona) Part 2A Beneficial Customs of the Sea, Art 58 (1340)

	Ranked by consideration of equity, public policy and commercial expediency
	The Ruta [2000] 1 Lloyd’s Rep 359

	subsistence money and viaticum
	The Constancia (1866) 2 W Rob 487; 166 ER 839

	the cost of repatriation to their homes
	The Livietta (1883) 8 PD 213 


Claims coming before seamen wages

	Seamen after the salvors
	Laws of Oleron Art xxv, 1190

The Lyrma [1978] 2 Lloyd’s Rep 30

	lien against the res for wages earned before the salvage


	The Sabina (1843) 7 Jur 182



	wages earned after the salvage;
	The William F Safford (1860) Lush 69; 167 ER 37;

The Gustaf (1862) Lush 506; 167 ER 230;

Cargo ex Galam (1863) Br & L 181; 167 ER 327;

Attorney General v Norstedt ‘The Triton’ (1816) 3 Price 97; 146 ER 203.



	No distinction between wages earned before or after a salvage service – all subordinate to the salvage claim which had preserved the res
	The Lyrma [1978] 2 Lloyd’s Rep 30

	Damage to the ship arising from wrongs of the seamen


	The Benares (1856) 7 Not Cas 54, supplement; Abbott, The Law of Merchant Ships and Seamen 14th ed 1901, p 1026; public policy for the prevention of careless navigation, taking precedence within the limits for indemnification of the injured party, even when after the date of the loss;

The Linda Flor (1857) Swab 309; 166 ER 1150;

The Duna (1861) 5 LT Rep NS 217; 6 Irish Jur NS 358; 1 Mar L Cas 159; 

The Elin (1883) 8 PD 129 per Sir R Phillimore at 146



	Damage lien against a foreign ship (whether earned before or after the collision)


	The Linda Flor (1857) Swan 309; 166 ER 1150;

The Elin (1883) 5 Asp MC 120 (CA);

The Georg (1894) 7 Asp MC 476;

The Elin (1883) 8 PD129.



	Shipwright's possessory lien (only the wages earned after the repair)
	The Immaculata Concezione (1883) 9 PD 37; 

The Gustaf (1862) Lush 506; 167 ER 230.

Abbotts Law of Merchant Ships and Seamen, 14"' edn 1901, p1031, notes that the holder of a possessory lien may have a priority over wages to the extent that his work may have increased the value of the ship.



	Damage incurred after a bottomry bond


	The Aline (1839) 1 W Rob 111; 166 ER 514

	Light and dock dues at the port of destination

	The St Lawrence (1880) 5 PD 250




Claims coming after seamen wages

	Principles
	Authority

	Bottomry bonds
(a pledge by the Master that the loan principal and interest will be repaid on the safe arrival of the ship at its destination, secured against the Master and the ship, and sometimes the cargo)
	The Madonna D’Idra (1811) 1 Dods 37, 40; 165 ER 1224,1225;

The Union (1860) Lush 128; 167 ER 60; 

The William F Safford (1860) Lush 69; 167 ER 37;

The Hersey (1837) 3 Hag Adm 404; 166 ER 455;

The Dowthome (1843) 2 W Rob 73; 166 ER 682



	Damage lienor
	The Ruta [2000] 1 Lloyd’s Rep 359 at [23]

	Hypothecation claim (security for a debt without transfer of possession or title)
	The Sydney Cove (1815) 2 Dods 11 per Sir William Scott at 13; 165 ER 1399 at 1400

	Master's claim for wages and disbursements
	The Salacia (1862), fn Error! Bookmark not defined.


	Mortgagee
	The Mary Ann (1861) 1 LR A&E 8;

The Prince George (1873) 3 Hag Adm 376; 166 ER 445.

The Tiriddu [1999] 2 Lloyd’s Rep 401 (CA) 

	Merchants whose cargo is sold for ship repairs
	Consulato del Mare (Barcelona) Part 2A Beneficial Customs of the Sea, Art 107 (1340)

	Necessaries
(things to equip and operate the ship so it can properly undertake its services)

	The Queen (No2) (1869) 19 LT 705;

Abbott, The Law of Merchant Ships and Seamen 14th edn 1901 p1030 refers to The St Lawrence (1880) 5 PD 256; and the William F Safford (1860) Lush 69; 167 ER 37 as having been decided at a time when ‘...it was erroneously assumed that there was a maritime lien for necessaries’.

	Shipwright's possessory lien (only the wages earned before the repair)
	The Immaculata Concezione (1883) Fn 168 ; The Gustaf (1862) Fn 168.



	Towage and light dues


	The Andalina (1886) 6 Asp MC 62;

Mercahnt Shipping Act 1854, s401


Master’s disbursements
 Master’s maritime lien for wages and disbursements

	Principle
	Authority

	Master who is part owner of the Ship is not thereby deprived of his Lien for wages and disbursements
	The Feronia (1868) 2 A&E 65

	Supervision of  repairs to ship in graving dock
	The Chieftan (1863) B&L 104; 167 ER 340

	Wrongful dismissal, wages for master until he obtains other employment, and semble until the end of the voyage
	The Camilla (1858) Swab 312; 166 ER 1152

	Lien for disbursements
	The Fairport (1882) 8 PD 48 at 55

	Lien in rem on ship and freight for wages and disbursements
	Admiralty Court Act 1861, s10;

The Mary Ann (1865) LR 1 A&E 8;

The Edward Oliver (1867) A & E 379




Master’s priority

	Principle
	Authority

	Wages and disbursements properly incurred
	The Mary Ann (1865) LR 1 A&E 8;

The Hope (1872) 1 Asp MC 567


Claims coming before the Master

	Principle
	Authority

	Bottomry bond given after the wages are earned
	The Hope (1872) 1 Asp MC 567

	Damages lien against a foreign ship
	The Linda Flor (1857) Swab 309; 166 ER 1150;

The Elin (1883) 5 Asp MC 120 (CA);

This includes wages earned before and after the collision.

	Material man when the master is part owner and is personally liable
	The Jenny Lind (1872) 1 Asp MC 294

	Salvor's services provided both before and after the wages were earned
	The Selina (1842) 2 Notes of Cas 18



	Seamen's lien for wages where they have an action against the Master
	The Salacia (1862) Lush 545; 167 ER 246



	Solicitor's lien for costs in an action against the ship, where the master is a part owner
	The Heinrich (1872) LR 3 A&E 505


Claims coming after the Master

	Principle
	Authority

	Bottomry bond given before the wages were earned or disbursements made

	The Daring (1868) 2 A&E 260;

The Hope (1872) 1 Asp MC 563;

But not where the Master is personally liable on the bond: The Salacia (1862) Lush 545; 167 ER 246

	Mortgagee
	The Limerick (1876) 3 Asp MC 206;

The Mary Ann (1865) LR 1 A&E 8;

The Hope (1872) 1 Asp MC 563;

The Bangor Castle (1896) 8 Asp MC 156;

but not where the Master has personally guaranteed payment.

	Shipwright's possessory lien
	The Gustaf (1862) Lush 506; 167 ER 230;

The Heinrich Bjorn (1886) 10 PD 56;

only to the extent they were earned before the repairs.


Corporations Law

Object
The object of the Corporations Act in respect of employee entitlements is set out in s596AA(1):

The object of this Part is to protect the entitlements of a company's employees from agreements and transactions that are entered into with the intention of defeating the recovery of those entitlements.
and is for the more limited purpose of protecting entitlements from agreements and transactions entered into with the intention of defeating those entitlements.

With a sentiment reminiscent of Admiralty, in Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed), Finkelstein J observed:

22… In the winding up of an insolvent company, where there is not enough money to go around certain debts are given priority over others. That is the function of s556, according to which priority is given to several classes of debt, including debts due to employees. The rationale for the special treatment afforded to employees is that they are in a vulnerable position if their employer becomes insolvent: Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (1988) vol 1, 294. 
Precondition for claim
The claims of unpaid employees of an insolvent corporation are usually brought after an order has been made to wind up the company and appoint a liquidator or an administrator.   The winding up order is in favour of all creditors and contributories as if the application was a joint application 
 and employees (along with all other claimants) may not begin or proceed with a claim against the company for payment of entitlements except with leave of the Court and subject to any terms the Court imposes. 

In Heffernan v Chacmol Holdings Pty Ltd 
  the plaintiff claimed wages from a company controller, under s278 of the Industrial Relations Act 1999 (Qld).   It was held amongst other things that an Administrator of the company had been appointed pursuant to the Corporations Act 2001 and as no written consent had been obtained from either the Administrator or the Court under the provisions of  ss440D or 471B, the action could not be commenced or continued. 
Employee

An employee 
 is defined in the Corporations Act s556(2) and in 596AA(4).
Entitlements
The entitlements of employees are defined in the Dictionary s9 by reference to s596AA(2) 
 are limited to:

· wages 

· superannuation contributions

· injury compensation

· leave of absence payments under an industrial instrument

· retrenchment

which includes a limited category of benefits further limited for excluded employees under s596AA(3).

Wages

Bonus

Bonuses may be payable as wages, subject to the nature of the bonus scheme. In Walker & Sherman & Anor v Andrew & Ors 
 the NSW Court of Appeal considered an employer's bonus scheme with an unspecified bonus payable, where the employer was bound to pay reasonable bonus on basis of quantum meruit.  The Court unanimously held that the former employees had no contractual right to bonuses but had been employed on the clear understanding that they would be entitled to remuneration in addition to their salary, and were entitled to reasonable bonuses on a quantum meruit basis 
 and such bonuses were "wages" as defined by the Corporations Act s9.  The former employees were priority creditors for their bonuses in the receivership,  per Brownie AJA at [42].

In Re Galaxy Media Pty Limited (Rec/Mgrs apptd.) (in liq) 
 the Court held that it was necessary to determine whether the bonus was ‘in respect of services rendered to the company”. The question was whether a bonus payment was part of priority wages under ss433(3)(c) and 556(1)(e).  The dispute centred on whether there was no more than an unenforceable agreement to agree to a future bonus based (in some cases on a percentage), devoid of contractual force, or void for uncertainty, though acknowledging the contracts of employment are otherwise enforceable.  The question was whether the employee’s entitlement to a bonus payment, was in law a contractual entitlement under a contract of employment.  The Court noted that the employer had taken the benefit of part performance by the employee of the employment contract and the employee now sought that the employer fulfils the admittedly incompletely specified bonus stipulation in it.
  

His Honour distinguished 
 the case from the circumstances in Biotechnology Australia Pty Ltd v Pace 
 where the remuneration included “the option to participate in the Company’s senior staff equity sharing scheme”, and the parties knew that no such scheme had been established by the employer. 
Santow J also considered the presumption that a party to a contract should not be permitted to take advantage of his or her own wrong against the other party: 

Debts due to employees

An employee is entitled to be paid under a contract of employment, s558 
  as a debt due to the employee.  The section provides for deemed employment where the employee is employed by the liquidator, s558(2) and has extended benefits including payment for leave of absence and retrenchment under an industrial instrument.  These amounts become a cost of the winding up, s558(3) and (4). 

A debt is incurred by a company in circumstances described in Standard Chartered Bank of Australia Ltd v Antico: 

In my opinion, a company incurs a debt when, by its choice, it does or omits something which, as a matter of substance and commercial reality, renders it liable for a debt for which it otherwise would not have been liable. This formulation has three aspects which could cause difficulty in particular cases: first, as to whether the company has a choice whether to do (or omit) the act or not; secondly, as to whether it is the act or omission, or something else, which renders the company liable for the debt; and thirdly, as to whether the company would otherwise (in any event) have been liable for the debt.

A debt must be properly incurred, 
 though this is broadly interpreted. 
 
In McEvoy v Incat Tasmania Pty Ltd 
  the Court considered the effect of receivership on contracts of employment where the employees continued in employment.  The question was whether the receiver was liable for annual leave, long service leave and retrenchment entitlements under ss419 
  and 433. 
  The Court held these sections did not oblige the plaintiff to pay annual leave, long service leave and retrenchment entitlements to employees to whom such entitlements were accruing, but were not yet due and payable.  
Finkelstein J at [7] also held in that case that in a compulsory (but not necessarily a voluntary) winding up 39 the order amounts to a dismissal of the company's employees,  citing Re General Rolling Stock Co (Ltd); Chapman's case (1866) LR 1 Eq 346; In re Oriental Bank Corporation; MacDowall's case (1886) 32 ChD 366); even though the contract of employment  remains on foot.  He alos noted at [7] that in a voluntary winding up the contract with the employees is not terminated, citing Midland Counties District Bank Ltd v Attwood [1905] 1 ChD 357; Re Matthew Brothers (In Liq) [1962] VR 262. His Honour also reviewed the history of s433 at [17 – 21].
In Nicoll v Cutts 
 the Court said that the appointment of a receiver does not normally affect the company’s contracts and it follows that there is no new contract of service with employees.
The same position was adopted in Sipad Holding DDPO v Popovic 
  and while considering a receiver's liability for employee claims under s419. 
  
In  Hansen v Namoi Enterprises 
 the Court considered whether an employee’s right to a remedy under other legislation (claimed but not yet resolved) created a provable debt, following Silberman v One.Tel Ltd (No 2). 
  
Retrenchment

A retrenchment payment is defined in s556(2):

"retrenchment payment", in relation to an employee of a company, means an amount payable by the company to the employee, by virtue of an industrial instrument, in respect of the termination of the employee's employment by the company, whether the amount becomes payable before, on or after the relevant date. 

and is defined as an amount to which an employee has a right to payment under s556, for the purpose of  s558(5):
In this section, retrenchment amount , in relation to employment of a person, means an amount payable to the person, by virtue of an industrial instrument, in respect of termination of the employment.
In Hansen v Namoi Enterprises 
  a claim for payment in lieu of notice of termination and full redundancy where there was no right to a retrenchment payment was held not to be recoverable under s556. 
Superannuation

Superannuation contributions are defined in s556(2), and they have the same priority as wages. 

Priorities
There is also a difference in the priority given to employee entitlements under the Corporations Act  
 which is more limited and a lower priority than in Admiralty, and directly affects the likelihood of employees recovering all their entitlements as they are paid after secured creditors. 
   The importance of priority is the secured creditors who usually have the largest claim, often leaving insufficient for those who come later.
The principle of distribution is that debts and claims rank equally in a winding up and are paid proportionately if there is insufficient property to pay them in full unless otherwise provided by the Act, s555.
 
The exceptions to s555 are – 

· Payment of secured creditors;

· Ranking of debts and claims in a winding as set out in s556(1), which provides a priority for payment to all other unsecured debts and claims.

The priorities can be summarised as follows:

1 Secured creditors; 

2 Unsecured creditors – debts and claims; 
· Expenses properly incurred by a relevant authority;

· Costs of the application for the order (including applicant's taxed costs);
· Indemnification of administrator (with some exclusions);
· Debts of the official manager during official management (subject to some restrictions);
· Costs and expenses of the winding up when ordered by the Court;
· Costs (as part of the expenses) of the winding up under s539(6);
· Remuneration of an auditor in the period of official management;
· Other expenses (except deferred expenses) of the relevant authority; 
· Deferred expenses of the relevant authority;
· Expenses of a member of the committee of inspection appointed for the winding up;
3 Employees (arising before the winding up); 
· Employee wages and superannuation contributions; 
· Employee  injury compensation; 

· Employee amounts due under an  industrial instrument; due to employees; and leave of absence; 

· retrenchment payments;
4 A chargee under a floating charge 
 is deferred by s561 
 where there are insufficient funds.  This has been the subject of a number of decisions discussed below;
5 Other proved claims. 51
Priority of floating charge deferred

The priority of employee’s claims over floating charges is the subject of s561.55 
Making priority payments
A company may make advances for priority payments to employees, s560 
 and where the company in liquidation has paid debts out of money advanced for that purpose by another person, the person is entitled to the same priority in respect of the payments as the employee would have had. Those claims are also given priority over the rights of a chargee who holds a floating charge over the company’s assets under s433. 
 
In the winding up of an insolvent company, where there is not enough money to pay all creditors some debts are given priority over others, s556, so that priority is given to several classes of debt, including debts due to employees. Special treatment (but not as generous as in Admiralty) is given to employees as they are in a vulnerable position if their employer becomes insolvent. 
 
The distribution of assets of an insolvent company must be in accordance with the Corporations Act: See In Re Ansett Australia Limited and Mentha; 
 and Expile Pty Limited v Jabb’s Excavations Pty Ltd.  
 
This is supported by s555 51  which establishes the general principle and policy of the Corporations Act, that unsecured creditors in a winding up whose claims are not given priority must be treated equally and they are entitled to a pro rata distribution of the uncharged assets. Similarly, this principle and policy applies to a deed of company arrangement, which should be no less beneficial to all creditors than a liquidation. 
 
Nevertheless, each case must be considered rather than this principle being rigidly applied as ‘one size does not fit all’ and there will be circumstances when ordinary commercial commonsense will demand a loss of priority and degree of discrimination between unsecured creditors: Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed) at [29]. 20 
In ACN 050 541 047 Ltd 
 the Court considered a deed of company arrangement which gave priority to creditors who would have priority under s 556(1) in a winding up.  The question was whether claims by former employees to redundancy payment have priority under the deed?  Austin J held at [16] and [19] that the plaintiff would be justified in meeting claims for redundancy payments where the deed imported the s556(1) priority ranking as a contractual covenant so that the debts and claims in s556(1) were to be paid in priority to all other unsecured debts and claims. 
Priority challenges
In DP Excavation & Haulage Pty Limited v Commissioner of Taxation 
  the issue concerned a claim for priority payments under ss556(1),(1A) and (2) in the context of an ‘excluded employee’ in a voluntary administration.
In McDonald v Deputy Commissioner of Taxation 
 the question concerned a claim for a costs order as a debt or claim provable pursuant to s553 in a creditors voluntary winding up following a Part 5.3A administration.  It was held that it was not, nor was it a claim within any of the categories in s556(1) or a cost, charge or expense of the winding up as referred to in s.512. 
Protecting employee entitlements

The Corporations Act recognizes the ingenuity of corporate interests to devise schemes to defeat the priority of employee entitlements, and such agreements or transactions which have the intention of avoiding employee entitlements are prohibited, s596AB. 

In The Creditors of Antal Air Pty Ltd (ACN 007 213 738), Antal Air Pty Ltd (Administrator Appointed) (ACN 007 213 738) v Australian Securities & Investments Commission 
 there was an application  under ss588FA(1)(b), 588FB(1)(b) (2)(b) and 596AB, to constrain the Administrator/Liquidator from entering into a transaction which is to the detriment of the genuine creditor’s and the employee’s entitlements.  But the matter was not argued and the application was dismissed as there was no cause of action disclosed. The matter then went on appeal to the Full Court with the same result.

The prohibition in s596AB is reinforced by making a person who contravenes the prohibition liable to compensate for loss which is recoverable as a debt, s596AC. 

Delay in corporations payments – the executive intervenes to paper over the cracks

There is an obvious injustice for unpaid employees who have to wait for the outcome of an administration or winding up to receive their monies.  This has led to the creation of a Commonwealth General Employee Entitlements and Redundancy Scheme (GEERS) which was created by act of the executive rather than statute, and is administered by the Department of Employment and Workplace Relations. Under GEERS, money is distributed to employees whose employment has been terminated because their employer is insolvent and has insufficient assets to pay their entitlements. The entitlements are limited to unpaid wages, unpaid annual leave, unpaid long service leave, unpaid pay in lieu of notice and up to eight weeks’ redundancy pay. An important feature of the scheme is the underlying assumption that, where possible, advances made to employees will be recovered by the Commonwealth out of the realisation of the employer’s assets or from other proceedings.  

However, unlike entitlements recoverable in Admiralty, GEERS does not pay all the employee entitlements.

The operation of GEERS was discussed in Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed) 20 Finkelstein J in an application by the Commonwealth to terminate a deed of company arrangement for the administration of a company.  The proposed deed provided for a distribution of monies in a manner different from a winding up, and on that basis the Commonwealth told the administrators it opposed the deed. Finkelstein J said:  

5 Payments under GEERS are made on the basis that in a liquidation the Commonwealth will obtain priority by virtue of s 560. In an administration followed by a deed of company arrangement, the Commonwealth expects that the deed will incorporate the priority given to employees by s 556 and give the Commonwealth the same priority it would have enjoyed under s 560 in a winding up. However, statute apart, the fact that payments are made on a particular basis does not, without more, create enforceable rights.

6 The former employees of Rocklea received payments under GEERS. The payments were made in the following circumstances. When the receivers were appointed, Rocklea owed approximately $3.8m to its employees. Within a short period the employees were dismissed. They were then "entitled" to payment under GEERS. The receivers supplied the Department with sufficient information to enable it to calculate each employee’s entitlement. Before money was advanced the Department sought to impose a number of conditions upon which it would make the advance, including one which dealt with the Commonwealth’s position if the creditors of Rocklea approved a deed of company arrangement. The condition that it sought to impose was an assurance from the receivers that the deed would incorporate the priorities conferred by ss 556 and 560. The receivers advised the Department that they could not agree to this condition as they were the "Receivers and Managers of the company, not Administrator". The Department then sought a similar assurance from the administrators. The administrators did not respond in writing, but there is a note of a conversation between a member of their staff and an officer in the Department which records what appears to be the administrators’ response, namely that they "could not agree to matters raised". 

7 In any event, between 19 December 2003 and 7 August 2004 the Commonwealth advanced $2,612,356.02 to the receivers to meet the claims of former employees. The money was passed on to the former employees in accordance with their respective entitlements. By virtue of the right conferred by s 433, the Commonwealth has been able to recover $884,039.07 from the receivers. It is not known whether the Commonwealth will recover any further amounts.

Under GEERS Operational Arrangements, eligible claimants ‘may be eligible to receive payments equivalent to [all unpaid wages and all unpaid annual leave]’, by submitting a signed claim form usually distributed through the insolvency practitioner.  The Commonwealth then ‘arranges payment through the insolvency practitioner [who must] acquit the funds received from [the Commonwealth]’. If the payment is made direct to an eligible claimant he or she must assign to the Commonwealth the claimant’s right to claim and receive payments from the former employer. An important feature of GEERS is that the Commonwealth will seek recovery of these payments ‘from the realisation of assets up to the amount advanced in respect of the former employee’.
  
Solutions for employees of insolvent corporations

Amend the Corporations Act for consistency with Admiralty

Apart from the way in which the Corporations Act determines a priority for employee entitlements there does not seem to be any policy reason which inhibits advancing employee entitlements to the priority and breadth enjoyed in that jurisdiction. 

A lien for wages?

Just as a seafarer entitlement to unpaid wages is given the status and priority of a lien,  unpaid workmen have been previously entitled to a statutory lien for their unpaid wages recognised as a form of statutory hypothecation with the wage entitlement recognised as a charge on a debt for the money due for wages, 
  albeit limited in quantum. 
 Similar legislation, but more limited in operation and result existed in other States 
  but overall, none of these statutory interventions provided a lien comparable to the seafarers’ maritime lien, and in most cases have now been abolished. 
A solution from left field?
The recent decisions of the Federal Court in  Sons of Gwalia Limited (Administrator Appointed) (ACN 008 994 287) v Margaretic 
  upheld on appeal by the High Court 
 may be the seed of an idea for future exploration in advancing the claims of some employee entitlements to a higher priority, based on the consumer protection provisions of the Trade Practices Act 1974 (Cth) or the equivalent provisions in State and Territory legislation which prohibit misleading and deceptive conduct
 and misleading conduct in relation to employment.
 
In Sons of Gwalia the company was in administration and a claim was brought against the company in connection with acquisition of shares in the company as a debt owed to member in his capacity as a member based on misleading and deceptive conduct by the company. 
  The evidence was that the shares in the Company were worthless at the moment of the appointment of the Administrators, and the Administrators argued that the plaintiff shareholder was not entitled to be treated as a creditor of the Company for the purchase of worthless shares. The Court found for the plaintiff.
In relation to unpaid employee entitlements lost due to an insolvency, the issue for employees is whether there may be some basis on which to advance the priority of employee entitlements, or create a personal right against the directors under the provisions relating to them being knowingly concerned or party to the misleading and deceptive conduct, particularly where the actions of the directors may be taken to be the actions of the corporation.
 
The decision in Sons of Gwalia suggests that consideration should be given as to whether there were any acts or omissions by a company and its directors which amount to misleading or deceptive conduct in relation to the ability of the company to meet its obligations to pay accumulating employee entitlements.  
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� The Imperial Acts repealed included: Colonial Courts of Admiralty Act, 1890; Jurisdiction of the Admiral and his Deputy 13 Richard II Statutes 1 Ch 5; Jurisdiction of the Admiral 15 Richard II Ch 3; Prerogativa Regis 17 Edward II Ch 13 only the par commencing ‘Also the King shall have the Wreck’; Admiral’s Jurisdiction confirmed 2 Henry IV Ch 11; Admiralty Act 1690 2 William and Mary Session 2 Ch 2; Merchant Shipping Act 1894 ss 449 and 472.


� S4(3)(t) a claim by a master, or a member of the crew, of a ship for:


(i) wages; or


(ii) an amount that a person, as employer, is under an obligation to pay to a person as employee, whether the obligation arose out of the contract of employment or by operation of law, including the operation of the law of a foreign country;


�  A proprietory interest in the res (a ship or maritime thing) attatching to the res Re Clarke; Ex parte Snell (1867) 16 WR 307, ranking ahead of mortgages and statutory liens: Harmer v Bell (The Bold Buccleugh)(1851) Moo PCC 267 at 285; 13 ER 884 at 890. 


� S15 Right to proceed in rem on maritime liens etc: 


(1) A proceeding on a maritime lien or other charge in respect of a ship or other property subject to the lien or charge may be commenced as an action in rem  against the ship or property.


 (2) A reference in subsection (1) to a maritime lien includes a reference to a lien for:


(a) salvage;


(b) damage done by a ship;


(c) wages of the master, or of a member of the crew, of a ship; or


(d)master's disbursements.


� S19 Right to proceed in rem against surrogate ship:


A proceeding on a general maritime claim concerning a ship may be commenced as an action in rem  against some other ship if:


(a) 	a relevant person in relation to the claim was, when the cause of action arose, the owner or charterer of, or in possession or control of, the first�mentioned ship; and


(b) 	that person is, when the proceeding is commenced, the owner of the second�mentioned ship. 


� The Admiralty Marshal’s role is analogous to the role of the company liquidator.


� Admiralty Rules: 41 (undertaking to pay fees and expenses of the Marshal on demand); 53 (Marshal can refuse to release a ship until his fees and expenses are paid); 72 (fees and expenses to be taxed), 74 (expenses determining priorities are part of the expenses of sale of the ship).
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�   An excluded employee was previously defined in s9 but is now found in s556(2), as being a person (and his or her spouse or a relative) who has been a director within 12 months of the ‘relevant date’ – defined in s9 as the date on which the winding up is begun under Part 5.6 Division 1A (and modified by 553(1B) in respect of debts and claims arising while the company is under a deed of company arrangement if the deed terminated immediately before the winding up).  ‘Relative’ is defined in s9 as including spouse, parent or remoter lineal ancestor, son, daughter or remoter issue, and brother or sister, and in s556(2) spouse includes a defacto spouse.


�  "entitlements" of an employee of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1302.html" \l "company" �company� has the meaning given by ss596AA(2) and (3).and note that  An entitlement of an employee need not be owed to the employee. It might, for example, be an amount owed to the employee's dependants or a superannuation contribution payable to a fund in respect of services rendered by the employee, s596AA(2). 


� Wages are defined in the Dictionary s9 which includes reference to industrial award and industrial instrument which are also defined.


�  The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "excluded_employee" �excluded employee� (within the meaning of s556) are protected under � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "this_part" �this Part� only to the extent to which they � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� priority under paragraph 556(1)(e), (f), (g) or (h). 
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� Re Galaxy Media Pty Limited (Rec/Mgrs apptd.) (in liq) [2001] NSWSC 917 (18 October 2001) per Santow J.





� Fn� NOTEREF _Ref118085575 \h ��30� per Santow J at [69].


� Fn� NOTEREF _Ref118085575 \h ��30� per Santow J at [70].


� Biotechnology Australia Pty Ltd v Pace (1988) 15 NSWLR 130.


� Fn� NOTEREF _Ref118085575 \h ��30� per Santow J at [85] citing Beneficial Finance Limited v Multiplex Constructions Pty Limited (1995) 36 NSWLR 510 at 534 and the authorities there cited.


� 	S558(1)	Where a contract of employment with a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� being wound up was subsisting immediately before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� under the contract is, whether or not he or she is a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� referred to in subsection (2), entitled to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� under section 556 as if his or her services with the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� had been terminated by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� on the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�. 


(2) 	Where, for the purposes of the winding up of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� employs a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� whose services with the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� had been terminated by reason of the winding up, that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� is, for the purpose of calculating any entitlement to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� for � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "leave_of_absence" �leave of absence�, or any entitlement to a retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of employment, taken, while the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� employs him or her for those purposes, to be employed by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


(3) 	Subject to subsection (4), where, after the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of long service leave or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "extend" �extended� leave, or a retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount�, becomes payable to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� referred to in subsection (2) in respect of the employment so referred to, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� is a cost of the winding up. 


(4) 	Where, at the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, the length of qualifying service of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� employed by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� that is being wound up is insufficient to entitle him or her to any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of long service leave or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "extend" �extended� leave, or to any retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of employment by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, but, by the operation of subsection (2) he or she becomes entitled to such an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� after that date, that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount�: 


(a) 	is a cost of the winding up to the extent of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� that bears to that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� the same proportion as the length of his or her qualifying service after that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date� bears to the total length of his or her qualifying service; and 


(b)	 is, to the extent of the balance of that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount�, taken, for the purposes of section 556, to be an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� referred to in paragraph 556(1)(g), or a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "retrenchment_payment" �retrenchment payment� payable to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, as the case may be. 


(5) 	In this section, retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� , in relation to employment of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, means an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� payable to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, by virtue of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �industrial instrument�, in respect of termination of the employment.
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� Nicoll v Cutts [1985] BCLC 322 per Dillon LJ at 325 (O'Connor LJ agreed).


� Sipad Holding DDPO v Popovic (1995) 14 ACLC 307 per Lehane J.


� See fn� NOTEREF _Ref118086309 \h ��40�.


� Hansen v Namoi Enterprises [2004] NSWSC 65 (19 February 2004) per Master Macready.


� Silberman v One.Tel Ltd (No 2) [2002] NSWSC 295; (2002) 167 FLR 274; (2002) 20 ACLC 846.


� Hansen v Namoi Enterprises  [2004] NSWSC 65 (19 February 2004).


� Ansett Ground Staff Superannuation Pty Ltd v Ansett Australia Ltd [2002] VSC 576 (20 December 2002); (2002) 174 FLR 1 per Warren J at [274] [275]: Superannuation contributions constitute an indirect form of employee entitlement but have been equated with wages. Her Honour went on to discuss the recognition of superannuation contributions as an employee entitlement in the Explanatory Memorandum to the Corporate Law Reform Bill.


� Priorities are set out in Subdivision D – Priorities, ss555 to 563AAA.


�  S471C. Nothing in section 471A or 471B affects a secured creditor’s right to realise or otherwise deal with the security.


� S555 Except as otherwise � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "provide" �provided� by � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "this_act" �this Act�, all debts and claims � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "prove" �proved� in a winding up rank equally and, if the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is insufficient to meet them in full, they must be paid proportionately. 


�  Subdivision C – Special provisions relating to secured creditors of insolvent companies, ss554D – 554J.


� In Edwards v McVeigh [2004] FCA 1374 Kiefel J at [13] observed that  this includes the costs ordered by the company to be paid in unsuccessful litigation: Pacific Coast Syndicate Ltd, In Re [1913] 2 Ch 26; Beni-Felkai Mining Co, In Re [1934] 1 Ch 406 at 422 and Lofthouse, in the matter of Riverside Nursing Care Pty Ltd (subject to deed of company arrangement) � HYPERLINK "http://www.austlii.edu.au/au/cases/cth/federal_ct/2004/93.html" �[2004] FCA 93� at [26] and [27] where Finkelstein J said (at [26]):  ... The cases established the following rules. If the liquidator commenced an unsuccessful action in the name of the company any costs ordered against the company were not to be proved as a debt in the winding up. This was because the costs were incurred in the winding up and were payable in full out of the company’s assets. The same position held if the liquidator unsuccessfully defended an action brought against the company. It did not matter whether the action was begun before liquidation and its defence or prosecution (as the case may be) was taken over by the liquidator. Nor did it make any difference whether the liquidation was compulsory or voluntarily. Moreover, if the company was insolvent the costs were to be paid in priority to the general costs of the liquidation and in priority to the liquidator’s remuneration.  See also  Re French Caledonia Travel [2003] NSWSC 1008 (24 November 2003) per Campbell J; 13 Coromandel Place Pty Ltd v C L Custodians Pty Ltd (in liq) (1999) 30 ACSR 377 Finkelstein J said, at 385; Re G B Nathan & Co Pty Ltd (in liq) (1991) 24 NSWLR 674  per McLelland J at 686-687 and 688.





� Dictionary s9: Floating charge includes a charge that conferred a floating security at the time of its creation but has since become a fixed or specific charge.


�  S561 So far as the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� available for � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� of creditors other than secured creditors is insufficient to meet � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� of: 


(a) any debt referred to in paragraph 556(1)(e), (g) or (h); and �(b) any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� that pursuant to subsection 558(3) or (4) is a cost of the winding up, being an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� that, if it had been payable on or before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, would � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� been a debt referred to in paragraph 556(1)(e), (g) or (h); and �(c) any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of which a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "right" �right� of priority is given by section 560; 


� HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� of that debt or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� must be � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� in priority over the claims of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s267.html" \l "chargee" �chargee� in relation to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "floating_charge" �floating charge� created by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� and may be � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� accordingly out of any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� comprised in or subject to that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s569.html" \l "charge" �charge�. 


� 	S560. Where a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� has been � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� on account of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "wages" �wages� or of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "superannuation_contribution" �superannuation contributions� (within the meaning of section 556), or in respect of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "leave_of_absence" �leave of absence�, or termination of employment, under an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �industrial� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �instrument�, being a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� out of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "money" �money� advanced by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� for the purpose of making the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment�, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� by whom the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "money" �money� was advanced has, in the winding up of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, the same � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "right" �right� of priority of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� in respect of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "money" �money� so advanced and paid, but not exceeding the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� by which the sum in respect of which the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� who received the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� would � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� been entitled to priority in the winding up has been diminished by reason of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment�, as the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� who received the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� would � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� had if the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� had not been � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made�. 


� Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed)  fn� NOTEREF _Ref117924687 \h ��20�.


� Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (1988) vol 1, 294.  This is also the approach in admiralty.


� Re Ansett Australia Limited and Mentha (2002) 40 ACSR 389 Goldberg J said (at 403)


� Expile Pty Limited v Jabb’s Excavations Pty Ltd (2004) 22 ACLC 667 per Palmer J at 677.


� Lam Soon Australia Pty Ltd (adm apptd) v Molit (No. 55) Pty Ltd (1996) 22 ACSR 169. 


� ACN 050 541 047 Ltd [2002] NSWSC 586 (3 July 2002) per Austin J.


� DP Excavation & Haulage Pty Limited v Commissioner of Taxation [2005] NSWSC 533 (3 June 2005) per Barrett J.


� McDonald v Deputy Commissioner of Taxation [2005] NSWSC 2 (1 February 2005) per Barrett J.


� S596AB(1) A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� must not � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "enter_into" �enter into� a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreement� or a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� with the intention of, or with intentions that include the intention of: 


(a) 	preventing the recovery of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�; or


(b)	significantly reducing the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� that can be recovered. 


(2) 	Subsection (1) applies even if: 


(a) 	the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is not a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "party" �party� to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction�; or


(b)	the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� is approved by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "court" �court�. 


(3) 	A reference in this section to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreement� or a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� includes a reference to: 


(a)	a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreement� and a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction�; and


(b) 	a series or combination of: �(i) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreements� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transactions�; or �(ii) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreements�; or �(iii) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transactions�. 


(4)	If a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� contravenes this section by incurring a debt (within the meaning of section 588G), the incurring of the debt and the contravention are � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "linked" �linked� for the purposes of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "this_act" �this Act�. 


� The Creditors of Antal Air Pty Ltd (ACN 007 213 738), Antal Air Pty Ltd (Administrator Appointed) (ACN 007 213 738) v Australian Securities & Investments Commission [2004] FCA 1090 (10 August 2004) per Goldberg J.


� Creditors of Antal-Air Pty Ltd (ACN 007 213 738) v Antal-Air Pty Ltd (Administrator Appointed) (ACN 007 213 738) & Australian Securities & Investments Commission [2004] FCAFC 303 (16 November 2004).


� S596AC. (1) A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� is liable to pay compensation under subsection (2) or (3) if: 


(a) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� contravenes section 596AB in relation to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�; and 


(b) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is being wound up; and 


(c) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� suffer loss or damage because of: �(i) the contravention; or �(ii) action taken to give effect to an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "involved_in" �involved in� the contravention. 


	The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� is liable whether or not the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� has been convicted of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "offence" �offence� in relation to the contravention. 


(2) The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� may recover from the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� equal to the loss or damage as a debt due to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


Note: Because � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� are priority � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payments� under paragraphs 556(1)(e) to (h), � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� priority to any compensation recovered by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� in � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� brought under this section. 


(3)If an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� has suffered loss or damage because of: 


(a) the contravention; or �(b) action taken to give effect to an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "involved_in" �involved in� the contravention; 


	the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� may, as � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "provide" �provided� in section 596AF to 596AI (but not otherwise), recover from the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, as a debt due to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee�, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� equal to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� of the loss or damage. Any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� recovered by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� under this subsection is to be taken into account in working out the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� for which the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� may � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "prove" �prove� in the liquidation of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


(4) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �Proceedings� under this section may only be begun within 6 years after the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �beginning� of the winding up. 


� Fn� NOTEREF _Ref117924687 \h ��20�  per Finkelstein J at [15].


� Worker’s Liens Act 1893 (SA)  ss7(1) and (2) which also applied in the Northern Territory.


� Fn� NOTEREF _Ref117925667 \h ��73� ss7(4).


� Contractors’ Debts Act 1897 (NSW); Workmen’s Wages Act 1898 (WA); Contractors’ Debts Act 1939 (Tas); Wages Act 1918 (Qld); Employers and Employees Act 1958 (Vic) repealed in 1976; Industrial Relations Act 1990 (Qld). 


� Sons of Gwalia Limited (Administrator Appointed) (ACN 008 994 287) v Margaretic [2005] FCA 1305 per Emmett J, and upheld by the High Court [2007] HCA 1 (31 January 2007).


� [2007] HCA 1 (31 January 2007).


� Trade Practices Act 1974, s52, entitling compensation under s82.


� Trade Practices Act 1974, ss53B, 75AZE. See s53B Misleading conduct in relation to employment:  A corporation shall not, in relation to employment that is to be, or may be, offered by the corporation or by another person, engage in conduct that is liable to mislead persons seeking the employment as to the availability, nature, terms or conditions of, or any other matter relating to, the employment.  This appears to be limited to the concept of representations made to induce a person to take up employment, and thereby limiting a contravention to representations which are untrue at that time.  The added advantage for a plaintiff in this situation is that there may also be a claim against a person involved in the contravention, s75B, which will provide recourse against for example, a director of an insolvent company.


� Other issues included: whether the claim would be provable under a proposed deed of company arrangement; whether the claim should be postponed until all other debts not owed to members in capacity as members have been satisfied; whether for the purposes of administration a member is entitled to be treated as a creditor of the company for such a claim. The court also considered the application of the Australian Securities and Investments Commission Act 2001(Cth), ss12DA, 12GF and 12GM. 


� Hamilton v Whitehead (1989) 166 CLR 121; Wheeler Grace & Pierucci Pty Ltd v Wright (1989) ATPR 40-940.





