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1. INTRODUCTION 

Competitive markets usually deliver good outcomes because they act to align the interests of consumers and suppliers.  That is why competition underpins the Trade Practices Act (TPA).

Realistically however it is not alway possible for markets to work effectively, especially in the areas of infrastructure provision where there historically have been, monopoly providers.  For such markets increased competition can only be achieved with increased intervention.  

This was the paradox recognised by the National Competition Policy reforms introduced in the mid nineties.

It is the ACCC’s objective that where intervention is required an approach is adopted that is as “light –handed” as possible to achieve the desired outcomes.  If an objective can be achieved with less rather than more intervention this should be the approach adopted. 

While minimalist regulation remains the ideal, the individual and sometimes unique characteristics of different markets require a range of approaches to achieve the best outcomes for industry and consumers.

The tools available to the ACCC are a mix of so-called ‘light-handed’ and more ‘heavy handed’ forms of regulation. They range from price monitoring, designed to provide hands-off information on how markets are performing, through to regulating access on important forms of infrastructure where smaller players risk being shut out without some form of assistance to enter or maintain their position in a market. Each form plays an important role in the goal of establishing efficient, competitive and fair industries.

The Transport Sector is a classic example of where differing degrees of TPA regulation can be required. 

Under the TPA there are a range of general and specific regulatory provisions and practices affecting the transport and logistics chain in Australia. These include:

 Part IV Section 50 prohibiting mergers or acquisition which substantially lessen competition

 Part IIIA Third party access to nationally significant essential facilities

 Part VII authorisation and notification

 Part VIIA Prices surveillance

 Part X international liner cargo shipping

These parts of the TPA have differing and in some cases specific application to sectors within the transport and logistics chain covering:

 Rail access

 Airports and air traffic control

 Stevedoring, other port services and coastal shipping

 International shipping agreements

Of course all transport and logistics services are also subject to the core of the TPA (Part IV – Anticompetitive Conduct and Part V – Consumer Protection) and other elements such as unconscionable conduct (part IV A) and Industry Codes (Part IV B).

In this presentation I have outlined:

 Integration and merger issues drawing on the case study examples raised by the Toll Patrick merger

 The ACCC’s role in regulating access

o
Determining terms and condition for “declared” services with the example of Virgin Blue / Sydney Airport dispute over airside facilities

o
Assessment of undertakings by the Australian Rail Track Corporation Undertaking to the ACCC under Part IIIA in respect of the ARTC interstate rail network

 The role played by Part X which provides partial exemption from the Act for shipping conferences and the recent review of those arrangements

 Other “light handed” approaches through:

o
Speedy authorisation in respect of arrangements to deal with vessel queues at Port Waratah and Dalrymple Bay

o
The role of monitoring which the ACCC carries out in respect of major airports and container terminal operators

o
The situation with respect to coastal shipping in which the ACCC has had no direct role since its last monitoring report in 1995

2.  INTEGRATION AND MERGER ISSUES

Major changes are being made in the transport sector especially with regard to service integration.  Integration—particularly vertical integration—can lead to increased efficiencies as companies take advantages of economies of scale and scope. 

For example, integrating a company’s freight forwarding service with its line haul service can lead to increased efficiencies in service levels and communication between segments of the logistics chain.  This in turn can increase the efficiency of a company’s operations, and improve the competitiveness of the industry as a whole.

But while integration can reduce costs and increase efficiency, it also has the potential to pose competition issues.  As integration continues, smaller and less efficient players may be bought out or exit the market as larger players grow and take advantage of economies of scale and scope. 

However, as the numbers of players in the market reduces, the concerns about the intensity of competition, and as a consequence efficiency, increase.    

The Toll Patrick merger

The big recent issue in transport is the Toll Patrick merger.  The Trade Practice Act prohibits mergers, acquisition and joint ventures which would substantially lessen competition. The test applied by the ACCC rests on recognition of the link between market structure and resulting market power, and the need to be able to respond to potential threats from the exercise of unilateral or coordinated market power.

Of course most merger activity does not come near the ACCC.  Also the ACCC has an almost unique process for informally assessing whether proposed mergers are likely to substantially lessen competition in a market and thus contravene section 50 of the Act.

During the last financial year 189 matters were examined with two being opposed outright and nine being allowed to proceed after acceptance of undertakings to address anti-competitive detriment.  

This is what could be called “light-handed”.  However there are also cases where the ACCC has to take a very close and detailed at look at the market implication of two companies merging.  Toll Patrick is a stand-out example.

Competition Issues considered by the ACCC

In the view of the ACCC, the potential for Toll to obtain 100% of Pacific National, by combining Toll’s 50% share and Patrick’s 50% share, was the most concerning aspect of the transaction – and it remained so through the assessment process.  This concern existed from the start when market inquiries commenced after Toll provided its formal submission to the ACCC on 22 September last year. 

After continuing discussions with market participants, the ACCC became increasingly concerned that should the acquisition proceed in the form proposed by Toll, there would be a number of areas where competition could be substantially reduced in addition to the issues arising in rail. These included shipping services between Tasmania and the mainland and the potential impact on automotive distribution services nationally.

In an attempt to address the ACCC’s concerns, Toll offered a series of behavioural undertakings.  The ACCC found those undertakings to be piecemeal and did not go far enough to ease the concerns that there remained a significant risk of a substantial lessening of competition.

By January of this year, Toll had offered yet another version of its undertakings, but had failed to address several of the key concerns so the ACCC announced it would oppose the acquisition and the ACCC applied to the Federal Court seeking an injunction to prevent the acquisition.

In a submission to the Federal Court, Toll offered a range of additional concessions – the most significant of which was to divest its 50 per cent control of Pacific National. The significantly expanded set of undertakings offered to the Court, along with further commitments negotiated with the ACCC, led the ACCC to its decision to not oppose the transaction.

In the most significant areas where the two companies were competing directly, such as Bass Strait shipping and auto logistics, Toll undertook to divest assets. 

Although not competing directly in rail line-haul, both Toll and Patrick owned 50% of Pacific National.  The ACCC considered that 100 per cent ownership of Pacific National by Toll would mean that Toll would have had a strong incentive and importantly, the ability, to harm competitors that relied on Pacific National services. 

With a strong position on all major inter-capital routes, (except between South Australia and the Northern Territory), but particularly on the east-west routes, it would have been difficult for a competitor to enter the market and offer a real alternative to Pacific National. Giving full control of Pacific National to Toll would have given Toll complete control of a key input for many other transport companies – including an unmatchable network of terminals, locomotives and train paths.

SCT, the only other provider of east-west rail line haul services, relies on Pacific National to pull its wagons and generally uses louvre vans, which is problematic for other transport companies utilising containers.  However, the ACCC did recognise SCT’s potential to expand and the fact that SCT is in the process of acquiring its own locomotives. 

The undertakings require Toll to divest 50% of Pacific National.  The primary and most powerful force that will prevent Toll from abusing its power over its rail interests will come from the holder of the other 50% of shares in Pacific National.

It is the other Pacific National shareholder or shareholders who will collectively control the other half of the company not owned by Toll. They will have as their main priority the interests of Pacific National, not Toll. This has been the role played in the past by Patrick, and we would look to future shareholders to continue to play that role.  

Toll has also given behavioural undertakings that require Pacific National not to discriminate in favour of Toll and require Toll to maintain an arms-length approach to Pacific National’s management. It is to have no access to customer information.

While behavioural undertakings have their difficulties, their potential value lies in the way in which they provide certain obligations that provide further protection against anti-competitive outcomes arising from a merger.  The role of behavioural undertakings is overwhelmingly as an adjunct or a supplement to structural undertakings.  In essence they are designed to restore and maintain the pre-merger level of competition.  Of course, the merger parties are also still required to abide by the statutory obligations under Part IV of the Act.  

In terms of the ports controlled by Patrick, Toll gave behavioural undertakings not to discriminate in favour of itself. The presence of P&O in the industry however, also provides an alternative to Patrick’s ports, which should limit the ability of the company to favour its land-based operations.

It must be remembered that the undertakings are court enforceable, and contain provisions for further court orders should they not be adhered to. The behavioural undertakings offer an incentive for customers of both Toll and Pacific National to complain to the ACCC.

In the particular circumstances of the Toll Patrick proposal, behavioural undertakings when combined with the structural undertakings played an important role in ensuring the best possible outcome.

Due to the complexity of the competitive issues raised, combining those undertakings with requirements to divest key assets was found to be the most effective way of preventing anti-competitive behaviour.

 In addition to monitoring compliance by the ACCC, the behavioural undertakings mean the company’s customers, competitors and suppliers will also play a significant part in ensuring Toll complies with the section 87B undertakings it has made. Should any of those players have information or evidence that Toll is trying to take advantage of its new-found position, in potential breach of its undertakings, we expect to hear from them.

New entry in interstate rail linehaul

There are two fundamental outcomes the ACCC expected to see come about as a result of the final undertakings given by Toll.

The first is a set of conditions that prevent the company favouring its own downstream operations, to the detriment of competitors.

The second however, is equally important. It involves opening the door to allow additional competition to emerge in the areas of transport and haulage.

Since its establishment by the Commonwealth and state governments in 1997, the Australian Rail Track Corporation has become a one-stop shop for all operators seeking access to the majority of the interstate rail network. Before a new service can be established, a new path must be created around the existing services. 

However ARTC has a limited ability to alter existing paths, meaning that new paths created are likely to be less timely, be at less-than ideal times and involve shorter train lengths than existing paths, making them less commercially viable and putting new entrants at a disadvantage.

A shortage of locomotives and wagons for lease in Australia and a waiting time of more than two years to bring in additional ones also stands as a significant barrier to new entrants to the east-west line haul service market. 

Under the undertakings from Toll, Pacific National will have to give up five of its east-west train paths to a new or existing competitor. It will also have to sell or lease up to 12 locomotives for use on the route and will be required to provide a host of related services including terminal access, crewing, fuelling and maintenance to a new operator. 

In addition, Toll is being forced to divest the Minto siding in Sydney, which has the potential be used by a competitor.  

What the ACCC has done, through accepting these undertakings, is created a rare window of opportunity for new or existing market participants to establish a presence in East-West rail.  The potential for a new player to enter the market or an existing player to significantly expand is an opportunity that, if utilised by potential competitors, may go a long way to improving competition in rail line-haul and further addressing competition issues arising from the acquisition.  This is in addition to the 50% divestment of Pacific National and the behavioural undertakings explained earlier. 

In what is normally an industry with substantial barriers to entry or expansion, such opportunities are rare, and will need to be acted on quickly. 

The ACCC will have a continuing role to play in assessing those who seek to acquire the assets Toll has undertaken to divest.  

Integrated logistics

One of the key questions the ACCC had to ask when considering a merging of Toll and Patrick was whether allowing the proposal to proceed would remove the potential for Toll and Patrick to compete in the future in integrated logistics.  

Several points can be made in relation to that issue. 

1 Toll will be divesting businesses in those areas where Toll and Patrick compete strongly. 

2 Where there is key infrastructure asset in the ports and Pacific National, the ACCC has behavioural undertakings from Toll not to discriminate, and more importantly, the undertakings removed the ability of Toll to control 100% of Pacific National and also encourage new entry in rail. 

These conditions will significantly reduce the possibility of anti-competitive discrimination or foreclosure by Toll.  But of even greater importance, there is now the potential for other players to join together, through strategic alliances or ownership, to compete with the more integrated Toll.   

The experience of the Toll-Patrick assessment demonstrates there are times when a ‘light handed’ approach is not enough.  Rather, significant intervention in the market is required to achieve competition and to achieve the rewards of competition – greater efficiency within the transport industry.  The outcome of the ACCC process was an acquisition that allows Toll substantial efficiencies through linking various freight services, but also allows the prospect of competition to continue driving efficiency in freight services. 

3. REGULATING ACCESS

In certain circumstances – most notably markets having natural monopoly characteristics – competition cannot be relied upon to ensure efficient outcomes.  This is recognised through the Trade Practices Act also providing the ACCC with a variety of roles to regulate industries where competition is less than adequate.  To create competition, access provisions are therefore required and this has meant a regulatory framework that oversights access conditions including negotiations to determine access prices.  Undoubtedly this can be the high end of regulatory intervention.

In the context of a discussion about light-handed regulation, it is worth noting that access regulation takes effect when buyers of such services are unable to reach commercial agreements with the providers of those services.

However, Part IIIA of the Trade Practices Act provides safeguards for those seeking access when the incentives may not be in place for a commercial agreement to be struck.  

Under Part IIIA, the ACCC may have a role in determining terms and conditions of such services.  In broad terms, the ACCC has a role either through arbitrating disputes about access in those cases where services have been “declared” or through assessing access undertakings that are submitted to it by infrastructure owners.

Determining terms and conditions for “declared” services  - Sydney Airport

The ACCC may be asked to exercise a role of resolving disputes regarding access at Sydney Airport.

Where commercial agreement on terms and conditions of access cannot be reached, Part IIIA can allow the ACCC a role in dispute resolution.  For certain “declared” services the ACCC may be requested to arbitrate an access dispute.  While this has not occurred to date with respect to transport infrastructure, it is one of a number of possible outcomes in the current dispute between Virgin Blue and the Sydney Airport Corporation. 

By way of background, in October 2002, Virgin Blue sought declaration of airside facilities at Sydney airport following disagreement on a change in the terms and conditions offered by the Sydney Airport Corporation.  In November 2003, the NCC recommended that the service not be declared.  The Government subsequently accepted the NCC’s recommendation.  

Virgin Blue—with the support of Qantas—then applied to the Australian Competition Tribunal for a review of the decision.  In December last year, the Tribunal declared the domestic airside service at Sydney Airport for a period of five years commencing from 9 December 2005.  

The Tribunal found that Sydney Airport had misused its monopoly power and that, unless the airside service was declared, competition in the downstream market would continue to be affected.  Sydney Airport Corporation subsequently lodged an appeal of the Tribunal Determination with the Federal Court in January this year.

It could mean that, depending on the outcome of the appeal and the success of negotiations between domestic airlines and Sydney Airport, the ACCC could acquire the role of arbitrating disputes over terms and conditions of access to Sydney Airport. 

Access undertakings - ARTC

The ACCC also regulates access through the assessment of undertakings submitted by transport infrastructure owners.

In 2001, the Australian Rail Track Corporation (ARTC) submitted an undertaking to the ACCC under Part IIIA of the Trade Practices Act in relation to access to the Victorian and South Australian sections of the ARTC interstate rail network, and in Western Australia as far as Kalgoorlie. The undertaking was accepted by the ACCC in 2002 for a period of five years and is due to expire in mid-2007.  While the ACCC has a role in arbitrating disputes between ARTC and access seekers about the undertaking, it has not to date been called on to exercise this role.  As well as beginning the process to replace its current undertaking, the ACCC anticipates that ARTC will provide it with access undertakings with respect to the NSW section of the network sometime this year.

However, rail infrastructure remains subject to an array of Commonwealth and State access regimes. These regimes are administered by different regulators and have each developed some unique access arrangements. The establishment of a uniform and national rail access framework could contribute to promoting more efficient use of rail infrastructure and a more competitive rail sector. Rail access is a key policy challenge for Governments and for regulators.  COAG has recently embraced this challenge by agreeing to implement a simpler and consistent national system of rail access regulation and that the current interstate access regime — specifically the ARTC undertaking — be used as a model to apply to other nationally significant railways.  

4. PART X - LINER SHIPPING CONFERENCES

Part X of the Trade Practices Act 1974 relates specifically to international liner cargo shipping. It deals with limited exemptions from certain provisions in Part IV of the TPA for international liner cargo shipping conferences.

A conference is an unincorporated association of two or more ocean carriers carrying on a business which includes the provision of liner cargo shipping services.

The exemptions only apply to conference agreements registered with the Registrar of Liner Shipping at the Department of Transport and Regional Services.

The exemptions relate to conduct that may otherwise breach sections 45 and 47 of the TPA relating to anti-competitive agreements. This allows international liner cargo operators to agree on prices, capacity or schedules.

The ACCC’s role under the Part is to investigate complaints from parties adversely affected by shipping conference agreements and by the conduct of conference lines and non-conference lines having substantial market power. The ACCC can also initiate an investigation. The ACCC can recommend that the Minister deregister an agreement.

While the ACCC has investigated some complaints in recent years it has not to date has a basis for recommending that the Minister direct that anytake action to deregister an agreement be deregistered.

The ACCC also monitors international liner cargo freight rates on a quarterly basis for internal information purposes only.

Last year the Productivity Commission (PC) finalised an inquiry into Part X of the TPA covering a qualified exemption from the Act for Liner Shipping Agreements. The Government tabled the PC’s Inquiry Report in the Parliament in October 2005, but there is as yet no response to the Inquiry Report from Government.  
The PC’s “strongly preferred option” was to repeal Part X.  A four-year transition process is recommended.

If Part X is retained, the Inquiry Report recommends that either:

a)
agreements that contain the following provisions should be excluded (with appropriate transitional arrangements) from eligibility for registration under Part X:

 for the fixing or other regulation of freight rates;

 for the setting of non-binding guidance on freight rates;

 for freight rates to be discussed between members; or 

 that seek to limit the maximum level of capacity on offer.

or

b)
discussion agreements should be excluded from eligibility for registration under Part X, together with measures to protect confidential individual service contracts.

If Part X is retained, the Inquiry Report also recommends that Part X should be modified so that agreements should not be eligible for registration if they contain provisions that: 

 prohibit members from engaging in negotiations for individual service contracts; or

 require members to disclose negotiations or make public the terms and conditions of such agreements; or

 adopt rules or requirements affecting the right of members to enter into individual service contracts; or

 allow the discussion or development of non-binding guidelines that relate to the terms and procedures of a member’s individual service contract.

That is, Part X should be amended to prohibit carriers from discussing or disclosing, directly or indirectly, the provisions of individual service contracts to other carriers. 

There are two areas which may play a significant part depending on the governments final decision are transitional arrangements and enforcement provisions.  

Transitional arrangements

In its final report, the PC recommends that transitional arrangements be introduced providing deemed authorisation for operational
 Part X agreements, subject to certain conditions.  The transitional arrangements would last four years and would entail:

· delay of the repeal of Part X until one year after the promulgation of an Amending Act to enable all operational agreements to be identified and deemed authorised by the ACCC.  

· only agreements which are operational at the beginning of the transition period would be deemed authorised;

· deemed authorisation would then continue for three years;

· the ACCC would provide advisory assessment of deemed authorised agreements, at the request of members of an agreement, so as to assist applicants in applying for authorisation at the end of the transition period.

Enforcement Provisions

In the Inquiry Report, the PC finds that the enforcement processes embodied in Part X are “not effective”.  The Inquiry Report recommends that, if Part X is retained, the following changes should be made to the review and enforcement process: 

 the parties to a registered agreement being reviewed in relation to section 10.45(1)(a)(viii) of the TPA (that is, agreements with market power withdrawing services or raising prices) be required to demonstrate that the conduct under review has resulted, or is likely to result, in a net public benefit;

 Section 10.44 (1) be amended such that the Minister ‘must’ rather than ‘may’ direct the Registrar to cancel the registration of an agreement whether in part or in full;

 a range of penalties, including fines, be introduced for breaches of the procedural provisions of Part X; and 

 the use of undertakings be limited to situations where deregistration is threatened, and not be available as a means of avoiding fines resulting from procedural breaches of Part X.

The intention of the changes recommended in the Inquiry Report is to strengthen the enforcement provisions through:

· placing the onus of establishing that a net public benefit exists onto the liner agreement (effectively reversing the current burden of proof);

· removing Ministerial discretion where the ACCC finds that a breach of Part X has occurred;

· allowing the Department of Transport and Regional Services to impose penalties (including fines) to increase the range of compliance “tools” beyond the current single option of deregistration to deal with “per se” breaches of procedural provisions ;

· limit the ability of lines to use undertakings to avoid consequences of breaching Part X.

Reactions to the Inquiry Report

In a speech to the industry given on 29 September 2005 (that is, prior to the tabling of the Inquiry Report) the Minister for Transport and Regional Services noted the impending release of the Inquiry Report and stated that “I am aware, however, that in the past, Part X has survived largely on the basis that Australian shippers, particularly our export shippers, supported its retention…”  

The industry association that represents exporters, the Australian Peak Shippers Association, has supported some reform of Part X but argues that Part X needs to be retained to provide shippers with the right to negotiate with the larger liner companies that are resulting from a round of industry consolidation.  (Part X places obligations on liners with “significant market power” similar to those placed on members of registered agreements.) 

The CEO of the industry association that represents shipping lines, Shipping Australia Ltd, has been quoted as saying that the removal of Part X may result in lower freight rates but also a withdrawal of some services.

5. MORE LIGHT–HANDED REGULATION 

Authorisation of Vessel Queue Management Systems at Coal Loading Ports

Just as the Toll Patrick merger and the ARTC undertaking are examples of action by the ACCC occurring over many months with an intense resource commitment, the ACCC is just as likely to be involved with actions requiring a much more light handed approach focussing upon a speedy response.  The ACCC has demonstrated its responsiveness to commercial flashpoints in acting to address the matter of vessel queues at Port Waratah and Dalrymple Bay. 

The large queue of ships off both these ports waiting to load coal was used as an example of where regulation had not only failed but created an infrastructure crisis.  In fact the principle reason for the queue was actually an unexpected spike in demand for Australian coal, although this was exacerbated at Dalrymple Bay by a disagreement between the port operator and the coal producers.

The ACCC was able to respond quickly to industry proposals for transitional measures to reduce the excessive queues and save coal producers millions of dollars in deadweight demurrage costs until coal chain expansion projects enable the ports to cope with greater volumes of coal.

The authorisation provisions of the Trade Practices Act recognise that there are circumstances where conduct that may be anti-competitive may nevertheless be in the public interest.  The authorisation process enables businesses to obtain protection from legal action under the TPA where they can demonstrate that their proposal—which might otherwise breach the TPA—results in sufficient public benefits to outweigh any anti-competitive detriments.  

At Port Waratah the interim solution was to provide coal producers with the option to accept a pro-rata reduction in coal export contracts or participate in a demand auction, in the event that demand for coal shipping services on the Hunter Valley coal chain exceeds available capacity by 3 million tonnes.

To help safeguard against under-investment, the ACCC only granted authorisation until the end of 2007, and Port Waratah is required to report annually on the progress of its capacity expansion program.  Soon after receiving authorisation, Port Waratah announced a $170 million expansion to increase capacity at the port from 89 million tonnes per annum to 102 million tonnes by the end of 2007.

At Dalrymple Bay the ACCC granted interim authorisation to a queue management system to address a similar imbalance between demand for coal loading services and the capacity of the Goonyella coal chain which had led to a queue of up to 50 ships off the port.

In both these matters the ACCC acted quickly to allow the industry to address urgent issues of inefficiencies.  For instance, at Dalrymple Bay the ACCC responded to a request for interim authorisation within 24 days of receiving the application.  As a regulator the ACCC understood the need for action to quickly overcome the problem of infrastructure constraints.  As the body administrating competition law it was able to act quickly.

ACCC Monitoring Role 

A number of reports and reviews, including last year’s Prime Minister’s Export Infrastructure Taskforce review, have emphasised the role of ‘light handed’ regulation and within this context the role of price monitoring.  

The ACCC’s monitoring role is quite diverse. The nature and purpose of the monitoring differs according to what industry you are looking at.  

In relation to Australia’s 7 major airports—Sydney, Melbourne, Brisbane, Perth, Adelaide, Canberra and Darwin, the ACCC monitors the prices, costs and profits of aeronautical and aeronautical-related services and also the quality of aeronautical services provided by those airports.

The PC has recently commenced an inquiry into the price regulation of airport services, to review the operation of the regime. The PC will be reviewing the conduct of the airport operators against a set of principles which the Government specified in 2002 and will assess the performance of the current arrangements against the Government’s objectives

The ACCC also releases annual reports detailing the monitoring of the prices, costs and profits of container terminal operators at the ports of Adelaide, Brisbane, Burnie, Fremantle, Melbourne and Sydney. 

Monitoring can be important in providing the community with certain types of price and other financial information.  It can also provide information to government about, for example, structural changes in particular sectors of the economy.  Monitoring of quality of service can also provide a gauge of the performance of firms with market power.  This information may help government determine the nature of future oversight arrangements. 

The Australian coastal shipping industry 

The Commission has not had any involvement in the area since the release of its third coastal shipping freight rate monitoring report in 1995.

However there have been a few recent market developments that potentially affect the structure of and competition within the Australian coastal shipping industry. These include:

· the acquisition of Patrick Corporation by Toll Holdings;

· PAN Logistics commencing a new coastal shipping service between Melbourne and Fremantle 

· WA State Government tenders for companies to provide coastal shipping services to that state’s North-West; and 

· the potential for PAN Logistics to commence a Melbourne to Hobart coastal shipping service in the wake of the recent closure of Pacific National Tasmania intra-state rail service.

In summary the competition impact of Australian coastal shipping is reflected by the following factors :

· coastal shipping is by far the smallest mode of transport, representing about 3 per cent of all cargo volume in 2002-03.  On a distance by volume basis its share rises to 28 per cent;

· there are limited examples of head to head competition between rail / road and sea. 

· where there does exist some inter-modal competition, from the eastern states to WA for instance, coastal shipping has to offer price discounts to compensate for the slow speed and double handling through the stevedores;   

· 86 per cent of all coastal shipping tonnages are bulk. Coastal shipping in many circumstances is conducted in-house as part of vertically integrated operations by the shipper;

· for the smaller non-bulk coastal shipping sector, the only area where there is direct competition between coastal shipping companies is between the mainland and Tasmania. 

· there are few economic barriers to entry into coastal shipping except that companies must abide by the conditions pursuant to the Navigation Act 1912. This effectively prohibits foreign carriers from engaging in coastal shipping in competition with licensed coastal operators; 

· on routes where there are no licensed coastal vessels operating, foreign vessels have succeeded in lowering real freight rates and winning market share  in  long distance freight corridors from road even though coastal shipping is not as flexible or fast as road;

· foreign vessels operators using Short Voyage Permits and Continuing Voyage Permits are able to marginally cost price and may have a lower cost structure than licensed vessel operators;

6. REGULATION PRINCIPLES 

Fundamentally, regulatory tools must fit the purpose of the regulation.  

The Council Of Australian Governments (COAG) has recently considered the role of monitoring in the context of the regulation of significant infrastructure facilities. COAG expressed the following as a guide:

I. where possible, third party access agreements should be commercially agreed.

II. 
     price monitoring should be considered:

· Where it can improve the level of price transparency

· As a first step where price regulation may be required, or

· When scaling back from more intrusive regulation

III. Finally, where ‘light-handed’ regulation is not possible access regimes should promote efficiency and should also try to achieve national consistency.
7. CONCLUSION

If the purpose of regulation in a sector like transport is to curb the market power of a monopoly infrastructure provider, ‘light-handed’ monitoring is not likely to be an effective mechanism to use.  The incentives of a monopolist are such that they are unlikely to be affected by the largely non-financial impact of monitoring regimes.  To increase allocative (price), technical (cost) and dynamic efficiency of the monopoly business, a different type of regulation is required.

Alternatively, the appropriate level of monitoring that would be sufficient to achieve effective regulation of a monopoly infrastructure would be so resource intensive – for example through requirements for production and verification of detailed information – that monitoring would not be regarded as light-handed.  The information requirements in terms of both collection and specification of data can be considerable for effective monitoring of these industries.  Outcomes of monitoring programs have to be assessed and potentially some performance indicators may have to be put in place to provide the trigger for more intervention.  This then creates a type of shadow regulation.

This is not to say however that monitoring is not a useful mechanism available to governments.  What does say is that the purpose of the monitoring needs to be understood so that the type of monitoring employed is consistent with the purpose.

In summary, regulatory mechanisms need to address the market problem in the most efficient way possible. This is achieve in a number of ways using a range of regulatory mechanisms. To debate whether any particular approach is ‘light handed’ or ‘heavy handed’ risks missing the point: is it effective?

�  The Inquiry Report noted that there are numerous agreements registered under Part X that are not currently being used.  This situation has arisen in part because registration is not subject to time limits.
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