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Agreement for Appointment of 

Mediator

This Agreement is made:

Between:
<insert name, ACN and address> (the Applicant)
And:
<insert name, ACN and address> (the Respondent)>

(both of whom are called the Parties) 

And:
John Levingston  (the Mediator)

Whereas the Parties have agreed to appoint the Mediator:

1.
To assist them in resolving the dispute between them referred to in Schedule 1 (the Dispute) and the Mediator accepts such appointment.

2.
The Parties agree to use their best endeavours and to act in good faith in trying to resolve the Dispute.
3.
The Parties are not bound by any comments, suggestions, advice, opinions, statements or recommendations of the Mediator in relation to the issues in Dispute.

4.
The Mediator may meet with any of the Parties or any of their advisers jointly or separately.

5.
The Parties will attempt to resolve the Dispute by mediation and will instruct their advisers accordingly.

6.
The Parties will attend or be represented before the Mediator by persons with full authority to settle the Dispute within any range that can reasonably be anticipated.  The Parties agree to inform the Mediator immediately should they not have authority to settle within any such range.

7.
Any information disclosed to the Mediator in private will be treated by the Mediator as confidential unless the Party making the disclosure authorises the Mediator to disclose that information to another Party.

8.
The Parties and the Mediator will not disclose to anyone not involved in the mediation any information or document given to them during Mediation of the the Dispute unless required by law to make a disclosure.

9.
The Parties and the Mediator agree that subject to clauses 10 and 11 the following will be privileged and will not be disclosed in, or be the subject of a subpoena to give evidence or to produce documents, in any proceedings whether or not the proceedings relate to the Dispute:

9.1
Any comment, suggestion, advice, opinion, statement, recommendation or direction of the Mediator;
9.2
Any statement by any Party or any of its advisers made during the dispute resolution process;
9.3
Any notes made by the Mediator;
9.4
Any information prepared for the Mediation;
9.5
Any settlement proposal whether made by a Party or the Mediator;
9.6
The willingness of a Party to consider any such proposal;
9.7
Any communications between the Parties or between the Parties and the Mediator and any internal notes made by the Parties or their advisers, for the purposes of the Mediation;
9.8
Any report by the Mediator or a Party to any person as required by law. 
10.
Any Party may enforce the terms of the settlement agreement by judicial proceedings.

11.
For the purpose of clause 10 any Party may call evidence of the settlement agreement including evidence from the Mediator and any other person engaged in the mediation. The Parties agree that any such evidence shall be given by statement or affidavit. The Party calling evidence of the settlement agreement agrees to fully indemnify the Mediator for all legal costs and other expenses incurred by the Mediator in giving evidence or in obtaining advice in relation thereto and shall pay in advance to the Mediator the Mediator’s estimate of such costs and expenses.

12.
Subject to clause 2 hereof, a Party may terminate the Mediation at any time after consultation with the Mediator.  The Mediator may terminate the Mediation at any time after consultation with the Parties unless the Mediator is satisfied that a resolution of the dispute remains achievable or all possibilities have not been exhausted. The Mediator must terminate the mediation upon request by either Party if at least 30 days have elapsed after the start of the Mediation and the Dispute has not been resolved.

13.
The Mediator is not be liable to a Party for any statement, act or omission in assisting the Parties to resolve the Dispute (unless fraudulent) and has the same protection as provided by the Federal Court of Australia Act 1976 (Cth) s53C as if the mediation was a referral under s53A.  S53B also applies as if the mediation was a referral under s53A.
14.
The Parties together and separately:

14.1
will indemnify the Mediator against any claim for any statement, act or omission in assisting the Parties to resolve the Dispute, unless fraudulent;
14.2
 are liable to the Mediator for the Mediator’s fees and disbursements described in Schedule 2;

14.3
will pay the Mediator’s fees and disbursements in advance as may be required by the Mediator.
15.
The Parties will equally share such fees and disbursements and any venue and catering costs, and will pay their own costs to attend the mediation unless otherwise specified in Schedule 2.

For Applicant

For Respondent
(Date)

(Date)


Mediator


(Date) 

Schedule 1

The Dispute

Schedule 2

Mediator’s Fees and Disbursements

Fees:

Administrative, reading, preparation time and preliminary meetings, discussions or telephone conferences with any or all of the Parties or their advisers:  $440 per hour.

Mediation meeting (9am to 5pm) minimum of 8 hours: $3,520 plus $440 per hour thereafter.

Estimated fees of $1760 per party (2 party dispute) payable prior to commencement of mediation.

All fees are GST inclusive unless otherwise advised.
Disbursements:
Economy class airfares and reasonable accommodation and other travel expenses if applicable.

Room hire and catering expenses for meetings if applicable.  
Confidentiality Agreement

(To be signed by any person attending the mediation
other than the Mediator or a Party)

(Name of independent person.  Please print)

I promise to the parties to the mediation that, in exchange for being permitted by them to be present at the mediation:

1
to keep confidential everything in relation to or arising out of the mediation;

2
to not disclose to anyone involved in the mediation any information received by me during the mediation from a party to the mediation unless expressly authorised by the disclosing party to do so;

3
to not disclose to anyone any information received by me during the Mediation, unless required by law to make such a disclosure;

4
to follow all directions given to me by the mediator.

(Signature of independent person)  
(Date)

(Address)


