PAGE  
8

An Australian Dictionary of 
words and phrases used in
 International Trade, Transport, Payments and 

 Marine Insurance
(Last update  12/12/7)

Author: John Levingston
Practising Barrister, Arbitrator and Mediator;

Adjunct Professor School of Law, University of Canberra;

Conjoint Professor, School of Law, University of Newcastle.
To search for a word or phrase use your tool bar and select Edit/Find (insert the word or phrase)
Note

This does not attempt to be a comprehensive dictionary with the last word on any definition, but is a collection of Australian definitions kept by the author as a quick reference.  The author invites comments and suggestions for additional terms, amendments and corrections.
Abbreviations

dc
documentary credit term

mi
marine insurance term


Table of contents

2A

B
11
C
17
D
31
E
37
F
41
G
48
H
49
I
50
J
58
K
60
L
60
M
69
N
75
O
77
P
78
Q
84
R
84
S
89
T
99
U
102
V
103
W
104
X
105
Y
105
Z
105



 A

Abandonment (mi). To forsake utterly.  To relinquish completely an interest, claim, or thing.  Under the Marine Insurance Act 1909 s69 an insured may abandon the insured object to the insurers and claim a total constructive loss.  The insurer may accept the abandonment, pay the insured and dispose of the insured object for its own benefit.  If the insurer refuses the abandonment, the insured disposes of the insured object and claims a loss equivalent to the insured value less the salvage value.  A carrier may abandon (ordinarily a breach of contract except for the Amended Hague Rules, Art 4(2)(q)) a voyage to carry out repairs, for example, where the ship has been damaged in a collision or by peril of the sea.  The carrier must notify the cargo owner within a reasonable time, Hansen v Dunn (1906) 11 Com Cas 100.  The carrier usually exercises his contractual liberty (see Bill of Lading terms) to forward by another ship.  The consignee has no right of abandonment against the carrier, Hick v Raymone & Reid [1893] AC 22, and must accept damaged goods from the carrier, mitigate damages, and claim against the carrier.  

Abandonment, acceptance of, (mi). Acceptance of an abandonment may be either express or implied from the conduct of the insurer.  Silence on behalf of the insurer after notice is not an acceptance:  Marine Insurance Act 1909 s68(5).  

Abandonment, insurer not obliged to accept, (mi). If the notice of abandonment is not accepted by the insurer the assured's rights are not prejudiced and the assured is entitled to withdraw the offer.  A notice of abandonment is an offer by the assured which remains executory until it is accepted:  Pesquerias y Secaderos de Bacalao de Espana SA v Beer (1946) 79 LIL Rep 417, KBD.  

Abandonment, irrevocability, (mi). Where an insurer accepts a notice of abandonment the abandonment is irrevocable.  The acceptance of the notice conclusively admits liability for the loss and the sufficiency of the notice:  Marine Insurance Act 1909 s68(6).  After acceptance the insurer will be debarred from setting up a breach of warranty for the purpose of avoiding the policy, although money paid under a mistake of fact can be recovered:  Nowich Union Fire Insurance Society Limited v Price Limited (1934) 49 LIoyd’s Law Rep 55, PC.  

Abandonment, notice of, (mi). A notice of abandonment can be partly written or oral by the assured to the insurer advising that the property is abandoned and it is now at the disposal of the insurer.  The terms of the notice must indicate the intention of the assured to abandon his interest unconditionally.  Marine Insurance Act 1909 (Cth) s68(2).  The notice imposes no obligation on the insurer:  Rankin v Potter (1873) LR 6 HL 83.  It does not allow the assured to turn a partial loss into a constructive total loss if the property has been abandoned in circumstances which cannot be justified.  

Abandonment, obligation to give notice, (mi). Where an assured elects to abandon the property to the insurer he must give notice of abandonment.  If he fails to do so the loss can only be treated as a partial loss:  Marine Insurance Act 1909 s68(1) . 

Abandonment, right to (mi). Where there is a constructive total loss the assured has a choice to treat the loss as a partial loss or abandon the property to the insurer and treat the loss as if it were an actual total loss:  Marine Insurance Act 1909 (Cth) s67. 

Abandonment, time within which notice must be given (mi). An assured can wait a reasonable time to acquire a full knowledge of the damage before he elects to abandon or not:  Marine Insurance Act 1909 (Cth) s68(3).  What constitutes a reasonable time is a question of fact: s94.  The assured can not wait and watch the turn of events before making up his mind.

Abandonment, to whom notice must be given (mi). A notice of abandonment must be given to the insurer or its authorised agent. 

Abandonment, where notice unnecessary, (mi). Notice of abandonment is unnecessary where, at the time when the assured receives information of the loss, there would be no possibility of benefit to th insurer if notice were given:  Marine Insurance Act 1909 (Cth) s68(7).

Abandonment, waiver of notice (mi). A notice of Abandonment may be waived by an insurer:  Marine Insurance Act 1909 s68(8).  The waiver can be express or implied.  A waiver is implied where a demand made by the assured is followed by a payment of total loss by the insurer:  Houstman v Thornton (1816) Holt NP 242.  

Abandonment, who may abandon (mi). A notice of abandonment can only be given by the owner of the interest or his authorised agent.  The test of ownership is whether the person can effectually assign the interest abandoned. 

Absolute Payment (dc). A letter of credit may constitute absolute payment for the price of goods brought.  In such an event the seller may only look to the bank for payment and not the buyer.  By establishing a letter of credit as the primary, but not the exclusive source of payment the seller is entitled to sue for and recover the price, if the bank does not pay for the documents presented.

Acceptance Credit (dc). With an ‘acceptance credit’ a seller draws a bill of exchange on the advising bank in the mentioned fashion.  When a bank accepts a bill of exchange it gives a commitment to pay the face value on maturity to the party that presents it.  When a bill of exchange is accepted by an advising bank the seller of the goods is afforded considerable security.  The bill of exchange may readily be negotiated into money by a seller.  However upon negotiation negotiating bank will deduct a discount or interest and commission.  Bankers may also issue a irrevocable credit; the UCP 500 Art 9 (a)(3) holding that the bank will be responsible for its acceptance and payment by the buyer.  The UCP 500 Art 9 (b)(3) imposes a similar obligation upon the advising bank when it confirms the credit.  Thus the purpose of the acceptance credit is to simplify the formulation of the issuing bank and confirming banks liability and boosted reliance on their independent promises by clarifying that there's is a primary and not secondary subsidiary liability.  Therefore even if the arrangement of the parties is that only the buyer has to accept, if the credit is made irrevocable or irrevocable and confirmed and is made subject to the UCP 500 the seller is afforded a considerable degree of security:  Forestal Mimosa Limited v Oriental Credit Bank Limited (1986) 1 WLR 631 (CA).  

See also Differed payment, Differed payment credit

Acceptance by Drawee Bank (dc). Concerns the acceptance and payment at maturity draft (s) drawn by the beneficiary or issuing bank in the event that the drawee bank named in the credit fails to accept draft (s) drawn on it or to pay draft (s) accepted but not paid by the drawee bank upon maturity of the credit.  

Acceptance by Issuing Bank (dc). Involves the acceptance and payment at maturity draft (s) drawn by the beneficiary on the issuing bank.  An illustration being, a bill of exchange drawn by the seller on the issuing bank.  Such a bill is often a time draft. By accepting such a bill the bank signifies that it will pay the value of the bill on maturity to the party presenting it.  Assuming that the seller does not want to hold the bill until maturity it can be negotiated at a discount to the seller own bank:  Marran Road Saw Mill v Austin Taylor & Company Limited (1975) 1 Lloyds Rep 156.  

Action in Rem. Proceedings commenced in Admiralty for the arrest of a ship, eg, in the Federal Court of Australia or a State Supreme Court  under the Admiralty Act 1988 (Cth) ss15 - 19.

Actual Total Loss (mi). Where insured property is destroyed, or so damaged as to cease to be a thing of the kind insured, or where the assured is irretrievably deprived of the property:  Marine Insurance 1909 (Cth) s63(1). 

Ademption (mi). A common law principle which involves a change in circumstances reducing the loss from a total to a partial one.  In the event of such a change the assured can only recover for a partial loss:  Patterson v Ritchie (1815) 4 M & S 393.  The Marine Insurance Act 1909 is entirely silent as to this principle, and it may therefore be that the rule of law is abrogated.  However, contrary authority suggests that it retains currency:  Rickards v Forestal Land, Timber & Railways Company Limited (1941) 3 ALL ER 62. 

Advance Freight (mi). Often the shipper of goods under a bill of lading is required to pay freight in advance either on shipment of the goods or on the signing of the bills of lading or on the sailing of the vessel.  In such an event, the person advancing the freight has an insurable interest in so far as such freight is not repayable in case of loss:  s18 Marine Insurance Act 1909.

Adventure (mi). There is adventure where any ship, goods, or other movables are exposed to maritime peril; the earning or acquisition of any freight, passage money, commission, profit, pecuniary benefit or if the security for any advances, loans, or disbursements is endangered by the exposure of insurable property to maritime peril; any liability to a third party may be incurred by the owner of, or other person interested in or responsible for, insurable property, by reason of maritime perils.  Marine Insurance Act 1909 s9(2).

Advising Bank (dc). The advising bank is the bank used by the exporter of the goods.  Normally, the advising bank informs the seller that it will negotiate, accept or pay against delivery of the transport documents.  If the seller wishes the bank to confirm the credit opened by the issuing bank, it has the added security that the confirming bank guarantees payment against conforming documents.  This is an additional expense which one party of the other has to bear and should not be necessary in cases where the issuing bank is internationally reputable.  

Advising Bank's Liability (dc). Credits may be advised to beneficiaries through ‘advising banks’ without engaging the services of the advising bank.  However the advising bank upon electing to advise the credit must take reasonable care in checking the authenticity of the credit which it is advising.  If the advising bank elects not to advise the credit, it must inform the issuing bank immediately.  In the event that the credit lacks authenticity the advising bank must inform the bank from which it received its instructions, and also inform the beneficiary of the credit of its unauthenticity: see UCP 500 Art 7.  

Airfreight unit load devices.

	
	
	ID code
(IATA)
	US
domestic
code
	Internal
Volume
	Limiting
Internal
Dimension
	Maximum gross weight
	Tare
Weight
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	AQD,AMD
	M-1
	21.15 cu m
747 cu ft
	229x305x290/229cm
90x120x114/90in
	6,800kg
15,000lb
	340kg
750lb
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	AQA,AQ6,AMA
	M-1
	17.24 cu m
609 cuft
	229x305x229cm
90x120x90in
	6,800kg
15,000lb
	330kg
728lb
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	P6P,PMC
	M-1
	19.80 cu m
699 cu ft
	 
	MD 6,800kg
15,000lb
	110kg
242lb
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	P1P,PAG,PAP,PAJ
	M-1
	17.97cu m
635 cu ft
	 
	6,800kg
15,000lb
	110kg
242lb
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	P1P,PAG,PAP,PAJ
	LD-7
	11.10 cu m
392 cu ft
	 
	4,626kg
10,200lb
	110kg
242lb

	 
	[image: image6.jpg]



	AA2,AAP
	LD-9
	10.39cu m
367 cu ft
	206x302x152cm
82x119x60in
	4,626kg
10,200lb
	200kg
440lb
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	AAU
	LD-29
	14.50 cu m
511 cu ft
	208x302x152cm
82x119x60in
	4,626kg
10,200lb
	260kg
573lb
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	DLF,DQF
	LD-8
	6.90 cu m
245 cu ft
	140x233x152cm
55x92x60in
	2,450kg
5,400lb
	128kg
282lb
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	AVA,AVE,AKE
	LD-3
	4.47 cu m
158 cu ft
	140x147x152cm
55x58x60in
	1,587kg
3,500lb
	77kg
170lb
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	AVC,AVJ,AKC
	LD-1
	4.84 cu m
171 cu ft
	140x147x152cm
53x58x60in
	1,587kg
3,500lb
	77kg
170lb


Source: Associated Customs and Forwarding <www.acagents.com.au/> 
Air Transport. Concerns the carriage and delivery of goods by air.  Delivery is complete when the goods have been handed over to the air carrier or to another person acting on its behalf: FCA Incoterms 2000.  

Air Transport Document, See Air Waybill.

Air Waybill. A document issued by an air carrier to the consignor for the carriage of goods by air and in international carriage is governed by the Warsaw Convention (also known as an Airbill). It acts as a receipt for the goods and is evidence of the contract of air carriage. Although functionally similar to a bill of lading, unlike bills of lading, air waybills does not represent title to the goods and are generally not negotiable, but an air carrier can in fact issue a negotiable air waybill if required.  The Warsaw Convention Art 8 sets out 17 particulars most of which (a) to (i) and (q) must be shown in the Air Waybill otherwise the carrier can not rely on any limitation of liability under the convention, Art 9. An Air Waybill is prima facie evidence of the conclusion of the contract, of the receipt of the cargo and of the conditions of carriage, Art 11(1), and the statements in the Air Waybill relating to weight, dimensions, packing and number of packages are prima facie evidence of the facts stated Art 11(2), and statements concerning quantity, volume and condition of the cargo are not evidence against the carrier unless a number of conditions are satisfied, Art 11(2). 

UCP 500 Art 27 lists the air transport document requirements and the conditions for acceptance of an air transport document under UCP 500. 
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Air waybill: Source:Hinkelman2002, p. 435

See also Bill of Lading

All Other Perils (mi). The term "all other perils" includes only perils similar in kind to the perils specifically mentioned in the policy.  Rule 12 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909.  

All Risks (mi). This expression appears in marine insurance policies and means any fortuitous loss or damage, and is not as wide as insurance expressed to be "all loss and damage, howsoever caused:  Gaunt v British & Foreign Marine Insurance Co Ltd (1921) 26 Com Cas 247.  The limits to "all risks" include risks and risks insured against and does not include inherent vice, mere wear and tear, certain loss, loss caused by the action of the assured.  The onus of proof is on the assured to establish that the accidental or fortuitous loss occurred in the period of cover.   The assured does not have to pick out one of the risks set out in the policy to establish how the loss was caused. 

All Risks Insurance Cover (dc, mi). See All Risks. Banks will accept an insurance document which contains any ‘all risks’ notation or clause: UCP 500 Art 36. 

Allowances in Credit Amount, Quantity and Unit Price (dc). The words ‘about’, ‘approximately’, ‘circa’ or similar expressions used in connection with the amount of the Credit or the quantity or the unit price stated in the Credit are to be construed as allowing a difference not to exceed 10% more or 10% less than the amount or the quantity or the unit price to which they refer.  Unless a Credit stipulates that the quantity of the goods specified must not be exceeded or reduced, a tolerance of 5% more or 5% less will be permissible, always provided that the amount of the drawings does not exceed the amount of the Credit.  This tolerance does not apply when the credit stipulates the quantity in terms of a stated number of packing units or individual items:  UCP 500 Art 39.  

Alternative dispute resolution. Alternative dispute resolution means resolution of disputes by means other than through the Courts.  This usually involves arbitration, but may also involve other resolution procedures such as mediation. There are a number of international conventions which have been adopted to varying degrees by the international community:

Convention on the Recognition and Enforcement of Foreign Arbitral Awards New York 10 June 1958 (New York Convention 1958)

Uncitral Model Law on International Commercial Arbitration

Convention on the Settlement of Investment Disputes between States and Nationals of other States (ICSID Convention)

Ambiguity as to the Issuers of Documents (dc). Buyers should avoid vague terms like ‘first class’, ‘well-known’, ‘qualified’, ‘independent’, ‘official’, ‘competent’, ‘local’ and the like.  Such terms should not be used to describe the issuers of any document(s) to be presented under a Credit.  If such terms are incorporated in the Credit, banks will accept the relevant document(s) as presented, provided that it appears on its face to be in compliance with the other terms and the conditions of the Credit and not to have been issued by the Beneficiary:  UCP 500 Art 20.  

Anticipatory Breach of Contract. Where a party to an international contract may suspend performance of its obligations if, after conclusion of the contract the other party will not perform a substantial part of his obligations as a result of a serious deficiency in its ability to perform, creditworthiness or conduct in preparing to or performing the contract, CISG Art 71
Anti- suit injunction. A Court has power to grant an anti-suit injunction to restrain curial proceedings commenced in a foreign forum, although not governed by the same principles.  This device is often used in international commercial law: Henry v Geoprosco International Ltd [1976] QB 726 which sets out the common law rule; Airbus Industrie GIE v Patel [1999] 1 AC 119; [1998] UKHL 12; [1999] 1 AC 119; [1998] 2 All ER 257; [1998] 2 WLR 686 (2nd April, 1998) per Lord Goff, identifying four principles for the grant of an anti-suit injunction.

See also Choice of Law, Forum conveniens and forum non conveniens, Jurisdiction 

Apportionment of Valuation (mi). Where different species of property are insured under a single valuation, the valuation must be apportioned over the different species in proportion to their respective insurable values, as in the case of an unvalued policy:  s78(1) Marine Insurance Act 1909.  

Apprehension of Loss (mi). Expected loss can not be insured against as the loss will not be a fortuity. 

Arbitration. Arbitration is a private alternative dispute resolution procedure adopted by the parties for the purpose in their agreement for determining a dispute between them.  Arbitration clauses are common in international commercial transactions for the sale of goods, some transport contracts and marine insurance.  There are a number of international bodies which provide arbitration, including the International Chamber of Commerce (ICC), London Court of International Arbitration (Registries in London and Sydney)  (LCIA) and numerous others. The International Chamber of Commence recommends the following standard clause - "all disputes arising in connection with the present contract shall be finally settled under the rules of conciliation and arbitration of the ICC by one or more arbitrators appointed in accordance with the said rules": Incoterms 2000.   Many countries have adopted the Uncitral Model Law on Arbitration.

Arbitration Clause. An arbitration clause sends the dispute to a forum other than a Court.  Arbitration clauses are also referred to as being "alternative dispute resolution" or ‘ADR’ and are common in maritime practice.  In cargo claims to which the Carriage of Goods by Sea Act 1991 (Cth) applies an arbitration clause referring to arbitration other than in Australia is an ouster of jurisdiction offending s11, having no effect.  Australia has adopted the New York Convention 1958 for enforcement and the UNCITRAL Model Law for procedural aspects in the International Arbitration Act 1974.  The Act and Rules relating to procedure in the Federal Court of Australia and various State Courts also adopt procedures for arbitration references. See Arbitration.

Arrangement of freight and marine insurance (mi).  The act of arranging freightage and insurance cover for goods which are the subject of a contract of sale.  When goods are sold on FOB terms it is the principle duty of the buyer of the goods to arrange this and to bear the costs of freight and insurance cover.  This arrangement has often been criticised as being cumbersome because the seller who conduct his business in the country where the goods are situated before there dispatched often has better facilities for arranging these terms then the buyer.  This imposition upon the buyer has given rise to two other types of FOB contracts (i) the classic FOB contract and (ii) the FOB contract with additional services.  In these two types of contracts both parties agree that the seller shall enter into a contractual relationship with the carrier and arrange the carriage.  In the FOB contract with additional services the seller may take out a bill of lading in his own name or as an agent of the buyer.  Whilst in accordance with the general principle the seller is entitled to charge the buyer for the freight and insurance premium; further he may charge a commission for having procured the contracts of carriage by sea and marine insurance unless the parties have agreed otherwise or there is a custom of the trade preventing such a charge.  

Arrest. To effect an arrest is to seize a person or property by legal authority or warrantee.  A ship or cargo may be arrested in the admiralty jurisdiction by proceedings in rem by service of an arrest warrant:  Admiralty Act 1988.  See also Action in Rem

Arrival or delivery Ex-ship (named port of arrival). This clause means that the seller has to cause delivery to be made to the buyer from a ship which has arrived at the port of delivery and has reached a place therein which is usual for the delivery of goods of the kind in question: Yangtsze Insurance Association v Glukmangee (1918) AC 585, 589.  This is not an Incoterm. 

Arson (mi). At common law, the felony of maliciously setting fire to property.  The onus is on the Defendant insurer to prove on the balance of probabilities that the ship or cargo was destroyed by the Plaintiff, or that he connived at its destruction:  Slattery v Mance (1962) 1 Lloyd’s Rep 60.

Asbatankvoy.   A standard form of tank voyage charter party first issued in 1977 by the Association of Ship Brokers & Agents (USA) Inc. 
Assignment (mi),  assignment of Policy, assured who has no interest cannot assign. Where the assured has parted with or lost his interest in the subject matter insured, and has not, before or at the time of so doing, expressly or impliedly agreed to assign the policy, any subsequent assignment of the policy is inoperative:  s57 Marine Insurance Act 1909.  

Assignment of Policy, when and how policy is assignable (mi). A marine policy is assignable unless it contains terms expressly prohibiting assignment.  It may be assigned either before or after loss:  s56(1) Marine Insurance Act 1909.  Where a marine policy has been assigned so as to pass the beneficial interest in the policy, the assignee of the policy is entitled to sue thereon in his own name; and the Defendant is entitled to make any defence arising out of the contract which he would have been entitled to make if the action had been brought in the name of the person by or on behalf of whom the policy was effected:  s56(2).  A marine policy may be assigned by indorsement thereon or in other customary manner:  s56(3).  

Assignment of Proceeds (dc). Even though a credit fails to state that it can be transferred, a beneficiary may still have the right to assign any proceeds to which he may be, or may become entitle to under a credit: UCP 500 Art 49 UCP 500. See also Assignment of the Benefits of the Credit

Assignment of the Benefits of the Credit (dc). A letter of credit is a thing in action: Trans Trust SPRL v Danubian Trading Company limited (1952) 2 QB 297.  UCP 500 Art 49 of the UCP 500 expressly admits the assignability of the benefit of a letter of credit even if the credit is not stated to be transferable.  However the assignment of such a benefit may be excluded by an express term in the credit.  Instructions by the seller to the bank to pay over a credit (or part of it) to the supplier on presentation of the proper documents will not protect the supplier as such instructions can be over ruled by the seller.  Thus the material worth of an assignment of the benefit of a credit appears limited to cases in which the seller himself intends to ship and present the documents to the bank.. See also Assignment of Proceeds

At and From (mi). Where a ship is insured at and from a particular place, and she is at that place in good safety when the contract is concluded, the risk attaches immediately:  Rule 3(a) of the Rules for Construction of Policy set out in the First Schedule to the Marine Insurance Act 1909. 

Autonomy of the Letter of Credit (dc). The credit is separate from and independent of the underlying contract of sale or other transaction.  The Letter of Credit is a paper transaction.  The principle of autonomy of the credit is stated in UCP 500 Arts 3 and 4 , it is irrelevant to the bank what the underlying contract concerns other than it involves payment.  The bank deals in finance, not in goods.  See also Independence Principle of the Letter of Credit

Average (mi). The proportional distribution of losses incurred in Mercantile negotiations, between the party suffering the loss and other interested parties.  See also: General Average, Particular Average.

Average Adjusters (mi). Average Adjusters are experts in the practice of general average and marine insurance, usually qualified by examination or other requirement of the Association of Average Adjusters, and applying their expertise for the benefit of the maritime and marine insurance communities.  The functions of the Average Adjuster are principally the following:  adjustment of General Average, adjustment of claims on policies of insurance on any interest directly or indirectly concerned with maritime perils, preparation of statements of claim against third parties, division of recoveries or proceeds of sale from third parties, arbitration of disputes concerning the matters above.  

Average,  Unless General (mi). A partial loss of the subject matter insured other than a general average loss not including "particular charges".  Rule 13 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909.  

 B

Back-to-Back Credits (dc). These are credits who primary use is in the external trade where a merchant buys goods in an overseas country and then sells them in another country.  ‘Back-to-back’ credits are also utilised in string contracts where the same goods are sold or resold by various middle men before they are brought by the ultimate purchaser.  A defining feature of such a credit is that the confirmed credit opened by the ultimate purchaser in favour of his immediate seller can be used by that seller as security for the credit when he has to open for his own supplier.  In arrangements involving middle men the most important credit is that opened by the ultimate purchaser.  Known as the ‘over riding credit’, this is the foundation on which the whole financial structure of the arrangement rests.  As a result courts scruptanise the terms of that credit if issues involving the whole chain of contracts arise:  Ian Stach Limited v Baker Bosley Limited (1958) 2 QB 130, 138. 
BAF. See Bunker adjustment factor. 

Bailee. A bailee in international trade is usually a person who is paid to carry (ie a carrier) or store the goods (ie a warehouseman) of another and has an obligation to keep them safely and re-deliver them in the same order and condition as when received. A Bailee may exercise a lien over the goods to secure payment of its charges. See Palmer on Bailment, 2nd edn, Law Book Co.

Bank Indemnity (dc). The seller gives an indemnity to the bank when the advising bank agrees to extend credit if it is provided with a letter of indemnity because of discrepancies between the documents presented by the seller and the instructions received from the buyer by the advising bank, or when documents have been presented after the expiry date of the credit without arrangements for extension of the date.  The seller who gives an indemnity to obtain the credit becomes liable to the bank:  Moralice (London) Limited v E D & F Man (1954) 2 Lloyds Rep 526.  The seller should settle  the discrepancy by agreement with the overseas buyer rather than by providing an indemnity to the bank.  See Autonomy of letter of credit, Documentary credits, Letters of credit, Performance guarantee.

Bank to Bank Reimbursement Arrangements (dc). Arrangements between banks concerning reimbursement claims and advances.  An issuing bank must provide a reimbursing bank in a reasonable time with proper instructions or authorisations so is to honour reimbursement claims.  Issuing banks are held accountable to the claiming bank for the loss of interest if the reimbursement is not provided by the reimbursing bank on first demand, or otherwise specified in the credit, or mutually agreed, as the case may be.  The reimbursing banks charges should be for the account of the issuing bank.  However, in cases where the charges are for the account of another party, it is the responsibility of the issuing bank to so indicate in the original credit and in the reimbursement authorisation.  In cases where the reimbursing banks charges are for the account of another party they shall be collected from the claiming bank when the credit is drawn under.  In cases where the credit is not drawn under the reimbursing banks charges remain the obligation of the issuing bank: UCP 500 Art 19 UCP 500.

Barge. A flat bottomed vessel employed for the loading and unloading of cargo and freight from ships.  It is moved by towing.  It can also be used as a means of transporting cargo and freight.  It is distinct from a lighter in that it is generally larger and more able to carry heavier goods. see also Lighter.

Barratry (mi). All wrongs done by the master or mariners against the interests of the owner of the ship, not including errors of judgment or ordinary negligence.  Rule 11 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909. 

Benefit of Stipulation as to Payment (dc). Where parties arrange expressly the terms of payment.  Such and arrangement is made for the seller, not the buyers benefit.  Where a contract is silent on a sale price the court will lean towards a construction of the letter of credit which most benefits the seller.  Letters of credit must be opened and confirmed within such time as will enable the seller to ship goods contracted for.  

Bill of Lading. A sea carriage document issued by the carrier for goods carried by sea: see Hague Visby Rules Art 3.  It is a document of title to the goods which enables the goods to be sold, pledged or mortgaged by dealing with the bill of lading rather than with the goods themselves. Each party to the transaction endorses the bill of lading to the next party in the chain in exchange for payment. Consequently, when the shipper (or exporter) receives the bill of lading from the carrier, they endorse it to their bank, which in turn endorses the bill to the importer’s bank, which endorses the bill to the importer, who presents the bill of lading to the carrier at the port of destination when the ship arrives.

Bill of lading is also defined in Sea Carriage Documents Act 1997 (NSW) s5 and similar laws as:

…means a bill of lading (including a received for shipment bill of lading) which is capable of ransfer: 

(a) 
by endorsement, or 

(b) 
as a bearer bill, by delivery without endorsement. 

UCP 500 Art 23 distinguishes the common law in that full sets of bills of lading are required to be presented to secure delivery of the goods to the interest party.  

A fraudulent practice has arisen whereby the shipper agrees to provide a letter of indemnity to the carrier in return for a "clean" or unclaused bill of lading which does reveal any damage to the goods.  The letter of indemnity works to the detriment of the consignee and his bank who receive no notice prior to payment, delivery and inspection of the goods that they are damaged.

The bill of lading is also written evidence of receipt of the goods by the carrier and their condition at the time of receipt. The carrier (i.e. the captain, agent, owner of the vessel or sometimes the charterer) signs the bill of lading which is completed with a number of details which are all important as statements of fact which will be relied upon by the buyer who pays the seller based on the statements in the bill of lading, including importantly: name of the consignor, that the goods have been loaded on board, port of loading, name of ship, port of discharge, description of the goods, whether freight paid, and the condition of the goods, ie ‘received in apparent good order and condition’, also referred to as a ‘clean Bill of Lading’.  Where the goods are not in apparent good order and condition as there is a visible defect to the goods or their packaging or container,  the ‘exception’ is noted on the Bill of Lading, which is then referred to as a ‘claused Bill of Lading’. The carrier is liable for any loss or damage to the goods if it does not note the exceptions, and in some cases, this conduct may amount to a fraud against the buyer or the bank which is financing the purchase of the goods.

There are three acceptable categories of Bills of Lading in international trade:

Ocean or carrier’s Bill of Lading, issued by the ocean carrier etc

Charterer’s Bill of Lading, issued by the ship charterer where permitted under the charterparty contract between the ship’s owner and the charterer

NVOCC (non vessel owning common carrier) Bill of Lading, also referred to as a Freight Forwarder’s or a House Bill of Lading, issued by a freight forwarder who arranges the carriage with an ocean carrier who provides the freight forwarder with an ocean Bill of Lading

And there are two sub-groups of Bills of Lading which are used when the goods are carried by more than one mode of transport, e.g. - inland road, rail and river transport (especially in Europe and the US) plus ocean carriage: 

Combined Transport Bill of Lading

Through Bill of Lading

Bills of Lading may also be:

negotiable, where the goods are to be delivered to the holder of the Bill of Lading or to the order of a named consignee (or assigns); and

non-negotiable, where the goods are consigned to a named consignee.  A Straight Bill of Lading means a non-negotiable Bill of Lading that specifies  the consignee to whom the goods must be delivered, and the carrier is contractually bound to deliver the goods only to that consignee (see Straight bill of lading).

The bill of lading is also evidence of the contract of carriage, and contains important representations about the goods and parties which are relied on by third parties and are relevant to the other parts of the transaction, the commodity contract, payment and marine insurance.  The information which the bill of lading must show is set out in the Hague-Visby Rules Art 3 r3,  and is also by Art 3 r4 ‘prima facie’ evidence of the receipt of the goods by the carrier  as so described, and proof to the contrary is not admissible when the bill of lading has been transferred to a third party acting in good faith.   The information on the front page of a bill of lading usually includes:

For loading

including the consignor, date and port of loading where goods ‘shipped on board’, name of carrying ship, container number, seal number, description of the goods, whether freight pre-paid, terms under which the goods are carried (see the printed terms on the reverse side);

For discharge

including the consignee, port at which the goods are to be delivered. While the bill of lading is not itself the contract of carriage, it is evidence that such a contract exists. The consignee of the goods in a Bill of Lading can be identified in a number of ways:

‘To the order of’ a natural person or legal entity. 

Known as an order bill of lading, or shipper’s order bill of lading, this type of bill may be transferred to another party by endorsement. The buyer usually needs to present the original as proof of ownership in order to take delivery of the goods.  

‘consignment’ to a natural person or legal entity.

 Known as a straight bill of lading, this type of bill of lading is non-negotiable, and the document itself does not give title to the goods. The bill can therefore only be transferred to another party by assignment (as opposed to endorsement). This type of bill is often used when the goods have been paid for in advance of shipment (see Straight bill of lading).

‘To Order’. 

Known as a bearer bill of lading, whoever has possession of the original bill is entitled to take delivery of the goods. When a bearer bill of lading is presented to the carrier at the port of destination, the carrier is obliged to deliver the goods to the holder of the bill without enquiring whether that person is entitled to take delivery of the goods.
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Bill of Lading. Source: Hinkelman  2002, p. 429
# Insert reverse side of AESC Combined Transport Bill of Lading

Bill of Exchange (dc). A Bill of exchange is defined in the Bills of Exchange Act 1882 (UK) s3 as -

(1)
A bill of exchange is an unconditional order in writing, addressed by one person to another, signed by the person giving it, requiring the person to whom it is addressed to pay on demand, or at a fixed or determinable future time, a sum certain in money to or to the order of a specified person, or to bearer.

(2)
An instrument which does not comply with these conditions, or which orders any act to be done in addition to the payment of money, is not a bill of exchange.

(3)
An order to pay out of a particular fund is not unconditional within the meaning of this section; but an unqualified order to pay, coupled with:

(a)
an indication of a particular fund out of which the drawee is to re‑imburse himself, or a particular account to be debited with the amount; or

(b)
a statement of the transaction which gives rise to the bill;

is unconditional.

(4)
A bill is not invalid by reason:

(a)
that it is not dated;

(b)
that it does not specify the value given, or that any value has been given therefor; or

(c)
that it does not specify the place where it is drawn, or the place where it is payable.

The UK Act is the model on which the common law countries based their own Bills of Exchange Acts.

There is no specific form required for a bill of exchange, and all that is required is conformity with the Bills of Exchange Act, the instrument being an unconditional order complying with the definition in the Act, UK Act s8, being an order or direction to pay such as ‘I promise to pay or cause to be paid’: Lovell v Hill (1833) 6 C&P 238; 172 ER 1223.

Bills of exchange are a regular feature of payment in international trade, and in addition to their use as a means of payment, they can be used to finance the transaction or obtain credit.  The advantage of a bill of exchange is that the seller receives payment as the goods are shipped, and the buyer defers payment until receipt of the goods: Byles on Bills of Exchange, 27th Edn Sweet & Maxwell 2002.

The Bills of Exchange Act 1882 (UK) has been said to be a digest of the law on the subject; see Stock Motor Ploughs Limited -v- Forsyth [1932] HCA 40; (1932) 48 CLR 128 per Dixon J at 137 – 139  and McTiernan at 152 – 155 discussing the nature of the Bills of Exchange Act, which can be found at www.austlii.edu.au/au/cases/cth/HCA/. The history of bills of exchange is set out in the English case Goodwin v Roberts (1875) LR 10 Ex per Lord Cockburn CJ at 346-358. For a summary of the Bills of Exchange Act see any leading textbook on the subject.

Bills of exchange are also referred to as being:

claused

This occurs where there are additional clauses for the amount or method of payment, eg exchange rate, interest and bank charges: see Schmitthoff, 9th Edn pp 386 – 9;

documentary

Where payment of the bill is the condition for collection of shipping documents: see Schmitthoff, 9th Edn pp 389;

avalised

Where there is a signature of a person who guarantees payment to the holder in due course, UK +s26.

accommodation  

Where there is an accommodation party, a  person who signed as a drawer, acceptor or indorser without receiving value for the purpose of lending his or her name: UK s28; Rolfe Lubbell & Co v Keith and Greenwood [1979] 2 QB 75.  The court should look at the bill as a whole and the object of the Act is to make the bill valid if this was possible: Maxform SpA v Mariana and Goodville Ltd [1981] 2 Lloyd’s Rep 54.

See also Documentary Credits, Letters of Credit

Boat. …a structure, whether it be made of wood, steel or fiberglass, which by reason of its concave shape provides buoyancy for the carriage of persons or goods.  Thus a lifeboat differs from a liferaft in that the boat derives its buoyancy from its shape, whereas a raft obtains its buoyancy from some method of utilizing air receptacles:  Steedman v Scofield (1992) Lloyds Rep 163 per Sheen J at 165, and does not include a jet ski. See Ship.

Bottomry (mi). A charge created over the ship to secure monies for necessaries so that a voyage can continue, may include a charge on ship's freight and cargo.  A ship's master under the principle of agency of necessity, where he is unable to make contact with the ship's owner can pledge the owner's credit for any necessaries that are required for the voyage to continue:  Marine Insurance Act 1909 s16.

Breach of Warranty, when excused (mi). Non-compliance with a warranty is excused when, by reason of a change of circumstances, the warranty ceases to be applicable to the circumstances of the contract, or when compliance with the warranty is rendered unlawful by any subsequent law:  s40(1) Marine Insurance Act 1909 (Cth).  Where a warranty is broken, the assured cannot avail himself of the defence that the bridge has been remedied, and the warranty complied with, before loss:  s40(2).  A breach of warranty may be waived by the insurer:  s40(3).

Break Bulk Cargo. Concerns the unloading of and removing of cargo/freight/goods from a ship.  

Breaking limitation. This refers to the cargo’s owners right to recover the full cost of the loss or damage to its goods from the carrier.  In the international carriage of goods by sea, Hague Visby Rules Arts 4(e) 4bis r4, and the international carriage of goods by air, Warsaw Convention as amended by the Hague Protocol, Art 25A. Similar rights may be available under other conventions and municipal law applying to inland rail, road and water transport. See also Package Limitation.

Broker (mi). A broker is an agent that buys and sells on a commission basis without acquiring title to the property brought and sold.  A commercial agent for the purchase and sale of commodities such as stocks, shares and insurance policies.  In insurance law, a broker may be sued for breach of contract if he or she fails to carry out express instructions from an assured with proper skill and care:  Moore v Mourgue (1776) 2 Cowp 479.  In the absence of express instructions the broker is expected to act in good faith:  Ireland v Livingston (1872) LR 5 HL 395.  A broker is directly responsible to an insurer for the premium.  Once a policy has been effected, the broker is entitled to a lien against the insured:  Marine Insurance Act 1909 (Cth) s59(2).  A broker is also entitled to brokerage fees from the insurer. 

Brokerage (mi). The fee charged by a broker for his or her services.  It is generally paid as a commission or percentage of the value of the asset traded.  An insurance broker is paid brokerage by the insurer by means of a deduction from the premium. 

Brussels Convention. Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters 1968.

Bunker adjustment factor.  An adjustment factor representing variations in the price of bunkers, and an additional charge made by the carrier to the shipper for the carriage of goods.  Expressed as a plus or minus percentage which is added to the freight charge. See CAF.

Burnt (mi). In maritime law for insurance purposes the test is whether the fire was sufficient to cause interruption of the voyage so that the vessel is incapable of being properly used for the purpose of the voyage, ie the vessel must be "temporarily unnavigable":  The Glenlivet (1894) P 48.  

 C

CABAF. Currency and bunker adjustment factor.  See BAF, CAF.
CAF. See Currency adjustment factor.
Cargo quay receipt. A non-negotiable sea waybill.  Term also used in connection with "date freight receipt".  It is similar to a bill of lading in that it is a receipt of the goods of the contract of sale and evidence of the contract of carriage.  See also sea waybill

Carriage of Goods by Air. The international carriage of goods by air is governed by international agreements set out in the following conventions.  To add to the difficulty, not all countries have adopted all the Conventions and Protocols:

Convention for the Unification of Certain Rules relating to the International Carriage by Air, Warsaw 12 October 1929 (Warsaw Convention);

Protocol to amend the Warsaw Convention opened for signature at The Hague on 28 September 1955 (Hague Protocol);

Convention, for the Unification of Certain Rules Relating to International Carriage by Air Performed by a Person Other than the Contracting Carrier opened for signature at Guadalajara on 18 September 1961 (Guadalajara Convention);

Protocol to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by the Protocol Done at The Hague on 28 September 1955, done at Guatemala City on 8 March 1971 (Guatemala City Protocol);

Additional Protocol No 3 to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by the Protocols Done at The Hague on 28 September 1955 and at Guatemala City on 8 March 1971,  done at Montreal on 25 September 1975  (Montreal Protocol No 3);

Convention under ArtV of the Montreal Protocol No 3, known as the Warsaw Convention as amended at The Hague, 1955, at Guatemala City, 1971, and by the Additional Protocol No. 3 of Montreal, 1975 (the Montreal No 3 Convention);

Montreal Protocol No 4 to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 as amended by the Protocol Done at The Hague on 28 September 1955, done at Montreal on 25 September 1975 (the Montreal Protocol No 4);

Convention under ArtXV of the Montreal Protocol No. 4, known as the Warsaw Convention as amended at The Hague, 1955, and by Protocol No. 4 of Montreal, 1975 (Montreal No 4 Convention).

Cargo. Goods transported by a conveyance such as an aircraft, railway carriage, road vehicle or ship.

Cargo clauses. Usually clauses incorporated into a marine policy concerning the extent of cover and exclusions relating to loss and damage to cargo. See also: Institute Cargo Clauses.

Carriage of goods by sea (Cogsa). The international carriage of goods by sea is governed by one of the following conventions which are incorporated into national ‘carriage of goods by sea’ (referred to as Cogsa) law:

International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (Hague Rules);

Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (Hague Visby Rules);

Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979 (SDR Protocol).

There are also a number of UN Conventions which have not been universally adopted, but may be so in the future: UN Convention on International Multimodal Transport of Goods, Geneva 24 May 1980 (not yet in force); UN Convention of the Liability of Terminal Operators, Geneva 19 April 1991 (not yet in force); UN Convention on the Carriage of Goods by Sea (the Hamburg Rules), Hamburg 30 March 1978 (in force 2 November 1992, but adopted by few Nations).

Carrier. A person who under a contract of carriage undertakes to perform or to obtain the performance carriage by rail, road, sea, air, inland waterway, or by a combination of such modes of transport. 

Carrier’s lien. See Lien. 

Certificate of inspection. A document certifying that the goods of the contract have been inspected by a qualified person and found to be in good condition.  The contract between the inspection organisation and the client is known as the contract of goods inspection.  The inspector is under a contractual duty to use reasonable care: International Petroleum Refining and Supply Sociedad Limited v. Caleb Brett and Son Limited (the Bursiris) (1980) 1 Lloyd's Rep 569.  Failure to met the contractual duty incurs a liability in the tort of negligence.  See also Certificate of origin, Certificate of quality (certificate in persona), Certificate of quality (certificate in rem), Commercial invoice, Examination of the goods, Other documents, Pre-shipment inspection.

Certificate of Origin. A document stating where the goods of the contract originally came from.  CIF Incoterms 2000 considers it to be normal commercial practice for the seller of goods to tender a certificate of origin together with a commercial invoice.  If a certificate of origin is requested by the buyer failure to tender that document in the proper form will incur the same consequences as a failure to tender the appropriate principal documents: Re Reinhold and Company and Hansloh (1869) 12 TLR 422. 

See also Commercial invoice, Certificate of inspection, Certificate of quality (certificate in rem), Certificate of quality (certificate in persona), Other documents, Pre-Shipment inspection

Certificate of quality (certificate in rem). A certificate of standard quality of the goods of the contract addressed to all the world.  An example of a certificate of standard quality is a certificate of a public analyst or a recognised engineering ship building or surveying classification organisation: Minister Trust Limited v Traps Tractors Limited (1954) 1 WLR 963, 977 - 979. See also Certificate of inspection, Certificate of origin, Certificate of quality (certificate in persona), Commercial invoice, Other documents , Right to reject goods.

Certificate of quality (certificate in personam). Certificates of quality addressed to the parties to the contract.  Sometimes referred to as "final as to quality".  Such a certificate binds both the buyer and seller even though it may have been inaccurate, or the person that certified the goods acted negligently.  However the certificate will cease to be valid if it is set aside by a court or arbitration tribunal, or if it is evocated by the certifier: Alfred C Toepfer v Continental Grain Company (1973) 1 Lloyd's Rep 289. See also Certificate of inspection, Certificate of origin, Certificate of quality (certificate in rem), Commercial invoice, Examination of the goods, Other documents, Right to reject goods

Change of Voyage (mi). Where, after the commencement of the risk, the destination of the ship is voluntarily changed from the destination contemplated by the policy, there is said to be a change of voyage.  Unless the policy otherwise provides, where there is a change of voyage, the insurer is discharged from liability as from the time of change, and it is immaterial that the ship may not in fact have left the course of voyage contemplated by the policy when the loss occurs:  s51(2) Marine Insurance Act 1909.  See also: Delay of Voyage, Excuses for Deviation or Delay, Sailing for different destination.

Charterers Liability. Where the charterer issues a bill of lading under a charter party on his own bill of lading form he becomes the contracting carrier and assumes liability for loss or damage to cargo:  Kuehne & Nagel Inc v F W Baiden (US Ct) (1975) 1 Lloyds Rep 331.  Bills of lading are not required under a charter party and the Carriage of Goods by Sea Act 1991 does not apply to a charter party. 

Charterparty. A contract of affreightment. Generally an agreement between the ship’s owner and a charterer for  employment of the whole ship for a stated voyage or voyages (voyage charter) or for an agreed time (time charter). There may be a charter for part of a ship as when a liner company charters space on another’s ship, eg container slots (slot charter).  A demise charter is a common law contract for hire of the ship (either with or without the services of Master and crew) and where the Master and crew are provided they become the charterer’s servants and through them the charterer is in possession of the ship: Sandeman v Scurr (1866) LR 2 QB 86 at 96.  Charter without the Master and crew is a bareboat charter and the charterer assumes the rights and obligations as if it is the owner of the ship and through the Master and crew it hires, is in possession of the ship. Where the charter is not by demise the owner provides the Master and crew to operate the ship and the owner through the  Master and crew retains ownership and possession of the ship.  See Scrutton on Charterparties, 19th edn, Sweet & Maxwell, London  1984.  A contract setting out the terms and conditions for the hire of a ship, usually in a printed form for a particular trade, for example the Auswheat Charter party.  There are three basic types with many variations which by analogy can be described as follows: demise charter - car hire; time charter - chauffeur driven car; voyage charter - taxi.  See Scrutton on Charter parties and Bills of Lading. 

Charterparty Bill of Lading

A bill of lading issued for or by the charterer of the ship. A problem may arise where there are inconsistencies between the terms of the bill of lading and the charterparty. The use of a charterparty bill of lading is recognised in UCP500  Art 25 which contains a definition of a charterparty bill of lading. 

Under a charterparty contract the applicant and the beneficiary arrange for the contract or hiring of the vessel to have the cargo delivered as required.  In those circumstances, both the applicant and the beneficiary will be aware of the terms of the contract of carriage, and it is therefore logical for them to explicitly state in the instructions to issue the credit that shipment must be made under the charterparty contract and that the credit allows for the presentation of a charterparty bill of lading. 

In these circumstances, it is a burden on a bank to require it to scrutinise the charterparty contract terms. 

UCP Art 25(b) provides that if the charterparty contract is presented, the bank is not required to examine the contract, and is entitled to forward the contract without any responsibility on its part. In addition, Art 25(a)(iii) provides that unless the credit otherwise stipulates, the bank will accept the charterparty bill of lading regardless of whether it carries the name of the carrier.  Art 25 incorporates other terms and conditions in Art 23. 

Usually the terms of a charterparty are not known to the buyer and certainly not to the bank.  This may expose buyer and bank to unknown risks.  UCP 500 Arts 23 and 24 of the UCP 500 state that unless otherwise stipulated in the credit, banks will not accept bills of lading or sea waybills which on their face indicate that they are subject to a charterparty.  However UCP 500 Art 25 acknowledges that situations can arise where parties desire to utilise a charterparty bill of lading and if this is a term of the contract of sale it satisfies UCP 500.  

Choice of law. Choice of law is contained in a clause in an international trade contract by which the parties identify the law which governs the transaction.  However, the choice may be subject to some restrictions (see Jurisdiction) including whether there is any public policy reason to avoid the choice: Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277 at 290.  Further, a choice of law clause which is expressly chosen to avoid the consequences of the law with which the transaction is most closely and really connected will be disregarded: Mynott v Barnard (1939) 62 CLR 68 per Latham CJ at 80:

Parties cannot by agreeing that their contract should be governed by the law of a foreign country exclude the operation of a ‘pre-emptory rule’ otherwise applicable to their transaction.

And see Kay’s Leasing Corp Pty Ltd v Fletcher [1966-67] 116 CLR 124 per Kitto J at 143: 

In the Vita Food Case the proposition was laid down that the parties to a contract may conclusively determine for themselves what the proper law of the contract shall be, provided that their expressed intention is ‘bona fide or legal’, and provided there is no reason for avoiding their choice on the ground of public policy. 

Implied choice of law applies where the contract is silent as it does not contain an express choice of law, the question is whether there is an implied choice of the governing law.  The question of the intention of the parties can be determined by a number of indicators: Bonython v Commonwealth of Australia (1948) 75 CLR 589 per Dixon J at 624, 5:

The ‘interpretation’ of the transaction must be worked out from its character, from the elements which are contained within it.  The nature and circumstances of the transaction must supply the grounds from which the so-called ‘intention’ must be deduced as a reasoned consequence.  It may be called an implication.  Lord Watson in a well-known passage in Dahl v Nelson (1881) 6 App Cas 38 at 59, explained how a problem of the same general kind is dealt with when it arises under commercial contracts such as a charterparty.  His Lordship said: ‘I have always understood that, when the parties to a mercantile contract such as that of affreightment, have not expressed their intentions in a particular event, but have left these to implication, a Court of Law, in order to ascertain the implied meaning of the contract, must assume that the parties intended to stipulate for that which is fair and reasonable, having regard to their mutual interests and to the main objects of the contract.  In some cases that assumption is the only test by which the meaning of the contract can be ascertained.  There may be many possibilities within the contemplation of the contract of charterparty which were not actually present to the minds of the parties at the time of making it, and, when one or other of these possibilities becomes a fact, the meaning of the contract must be taken to be, not what the parties did intend (for they had neither thought nor intention regarding it), but that which the parties, as fair and reasonable men, would presumably have agreed upon if, having such possibility in view, they had made express provision as to their several rights and liabilities in the event of its occurrence.’ 

A court will look at other indicators of a choice of law, for example,  the place or forum where disputes are to be determined by a court or an arbitrator:  see Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277 at 290;  but this is not always determinative of the jurisdiction:  Compagnie D’Armament Maritime SA v Compagnie Tunisienne de Navigation SA [1971] AC 572. 

Other matters for consideration include:

Law of the forum

The putative proper law is the law which would be the proper law assuming the contract was validly formed: Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 where the Court applied the law of the forum to determine when and where the contract was made, even though it was clear that the putative proper law was the law of Greece, per Brennan J at 225 and Gaudron J at 261 following Mackender v Feldia AG [1967] 2 QB 590 per Diplock LJ dictum at 602-3.  A more recent decision on the same issue is Compania Naviera Micro SA v Shipley International Inc The ‘Parouth’ [1982] 2 Lloyd’s Rep 351.

Place the contract is made

The rules of the lex fori apply to determine the proper law: Male v Roberts (1800) 170 ER 574.  For example see the Warsaw Convention Art 28(2).

Place the contract is performed

The majority of disputes arise in relation to the delivery or acceptance of the goods, or claims for loss or damage, at the place of delivery.  As a general rule it is preferable to select the applicable law at the place of performance.  But note that this may not always be suitable to a buyer, for example,  when the goods are sold Incoterms 2000 EXW, or when the goods pass the ship’s rail at the port of loading.


Bills of Exchange

See the UK Act 1882 which identifies rules for determining the choice of law, s72. 

Letters of credit

It is necessary to determine the law governing a letter of credit when the credit itself does not contain a choice of law clause.  When attempting to determine the governing law of a credit, consideration must be given to the relationship between (i) the buyer and the issuing bank: the law of the closest connection is likely to be that of the country in which the bank carries on business and in which it has issued the credit.  (ii) When the beneficiary of the credit (the seller), the law of the closest and most real connection to the credit is likely to be that of the advising bank.  (iii) It is the relationship between the issuing and advising bank that causes the greatest concern.  In inter-bank transactions it is thought that the weight of facts will generally favour the law of the advising bank, and that law is likely to govern the relationship with the seller - beneficiary: it being reasoned that the application of different laws to two facets of the same commercial transaction would be undesirable.  

See also Anti-suit injunction, Forum conveniens and forum non conveniens, Jurisdiction

CIF. Incoterms 2000. An abbreviation for the term "cost, insurance, freight".  CIF Incoterms  2000 concerns contracts for the sale of goods under which the principle carriage is by sea.  CIF contracts are used as an alternative to FOB contracts.  CIF contracts are distinguished from FOB contracts as in a CIF contract the freight costs and marine insurance are paid by the seller to the named destination and the seller arranges the contracts of carriage and marine insurance.  If goods are lost or damaged during carriage, the buyer can usually sue the carrier.  In a classic CIF contract goods are bought at the buyer's risk.  In CIF sales, there is a presumption that the parties intend title to pass to the risk-bearing buyer upon the transfer of documents (the Bill of Lading).  Upon transfer, a buyer must sue a carrier in tort for negligence only if the buyer had title to the goods at the time when they were lost or damaged:  the Aliakmon (1986) 2 LR 1; 2 WLR 902. See Arnhold Karberg & Co v Blythe Green Jourdain & Co [1915] 2 KB 379 at 388 per Scrutton J at 388,  ‘a cif sale is not a sale of goods, but a sale of documents relating to the goods’; and the general criteria for CIF contracts is set out in Johnson v Taylor Bros [1920] AC 144 per Lord Atkinson at 155.  The general rule is that ‘property not only may but must pass by delivery of the documents’: The Julia [1949] AC 293 and The Glenroy (No 2) [1945] AC 124 per Lord Porter at 135.
While the points of transfer of risk and delivery in both FOB and CIF terms are at the port of shipment as the goods cross the ship’s rail during loading, the CIF term differs from the FOB term as there is another key point in the transaction.  This is the port of destination which is relevant to the determination of terms and costs of appropriate contracts of freight and insurance for which the seller is responsible.  

It is important to appreciate that although the seller must pay for these contracts, they should be arranged so as to give rights of enforcement directly to the buyer.  This direct relationship between carrier and insurer with buyer or its transferee is an essential requirement of a CIF contract.

The seller is required to pay the costs of obtaining export clearances and for loading and unloading costs in the line of trade.  The buyer is responsible for other types of unloading costs and for obtaining import clearances and payment of customs duty.

It is also important to note that CIF trade term requires the delivery by the seller to the buyer of a transport document which enables the buyer or the buyers agent or bank to claim the goods from the carrier at destination and unless otherwise agreed allows the buyer to sell the goods in transit.

The bill of lading is used as a document of title to the goods to transfer constructive possession (ie right to possession) of the goods to the holder of the bill of lading.

Shipping documents are the basis of the CIF contract.  The concept of treating documents as the goods is very important since, if the goods are lost or damaged after risk passes the seller may still be entitled to payment on presentation of the documents.  The concept also has important consequences for the carrier who is obliged to deliver the goods to whom every presents the transport documents: S Saunders Brothers v M MacLean and Company (1883) 11 QBD 327.

Shipping documents consists, in principle, of (i) a clean bill of loading evidencing a contract of carriage by sea to the agreed place of destination,  (ii) a marine insurance policy or certificate covering the usual marine risks and any agreed additional risks, (iii) the invoice in the stipulated form.  It is usual to send the buyer at least two sets of documents, and arrange that both sets of documents are sent by registered post

There are a number of issues which arise under a CIF contract, which follow:

Contract between buyer and carrier

Contractual relations between the buyer (consignee) and the carrier exist in two cases: (i) if the requirements of the Bills of Lading law is satisfied, the right to sue the carrier and the liabilities in respect of the goods are transferred to the consignee or the holder of the bill of lading, (ii) if the requirements of the Bills of Lading law are not satisfied but the buyer takes delivery of the goods in his own right, a contract may be implied between the buyer and the carrier in the terms in the bill of lading.  This requirement applies only if a contractual intension can be inferred from the tender of the bill of loading by its holder and the delivery of the goods by the carrier:  eg, if the holder, when tendering the bill, impliedly undertakes to pay the freight for which the carrier may have a lean on the goods: B Brandt v Liverpool, Brazil and River Plate Steam Navigation Company Limited (1924) 1 KB 575.

Contract between seller and carrier

In a CIF contract the seller (consignor) concludes the contract of carriage with the carrier and rights and duties arise from this contract between these parties unless and until they are transferred from the seller to the buyer by virtue of the bills of Lading Act 1855.  After such statutory transfer the seller can no longer sue the carrier on the contract of carriage: The Albarero (1977) AC 774 . where plaintiff time charterers sold a cargo of crude oil to an associated company, indorsing the bill of lading and putting it in the post. On the following day the vessel sank, the indorsee subsequently paying for the cargo. Since a time bar prevented the indorsee from suing the carrier, the charterers sought to recover the loss themselves from the defendant shipowners. The House of Lords held that the plaintiffs could not recover because, although there had been a breach of the charterparty, they had sustained no loss, property and risk having passed to the indorsee before the loss. To this rule, there are exceptions including cases where the claim is made by the owner of the goods: The Sanix Ace [1987] 1 Lloyd's Rep 465.  
Costs division

The seller is liable to pay all pre-shipment costs including costs of loading the goods inboard.  The seller is liable for cost of carriage and any costs of unloading at the port of discharge which may be levied by regular shipping lines.  The buyer is liable for any costs during transit and unloading at port of discharge which are not part of the costs and charges levied by regular shipping lines.  This includes unloading costs such as lighterage and wharfage charges.  The buyer is also liable for any additional costs arising from failure to give the seller notice of time and place of shipment (if the buyer is required to determine this under the contract of sale).  Because the division of costs are divided at the point when the goods are delivered inboard the ship, the buyer incurs the costs relating to all contingency which occur after shipment such as strikes, collisions, and government directives.  The buyer is also responsible for clearing the goods at port of destination.  The seller must assist the buyer with respect to obtaining the documentation such as Certificate of Origin required to secure clearance of the goods in the country of destination.  However, the buyer is responsible for additional costs incurred by the seller in insuring that the shipping documents or equivalent electronic messages are received.

Delivery

As in the case of a FOB term a CIF contract declares that the point of delivery of the goods is inboard the vessel.  The seller has an obligation therefore to deliver the goods.  The buyer has a corresponding duty to except delivery of the goods inboard the vessel as well as to receive them from the carrier at the port of destination so as to allow the contract with the carrier to be discharged.  If the buyer does not do this the seller may incur additional costs debited to it by the carrier which will be charged to the buyer.  In the underlying contract of sale, time and place of shipment can be stipulated.  Breach of such conditions, or inability to perform owing to an event beyond the sellers control, could allow avoidance of the contract by the buyer.  On the other hand the nature of the CIF contract under which the shipping documents represent the goods suggest that there can be cases in which details of shipment are not determined in the contract of sale: P J v Van der Zijden Wildhandel NV v Tucker and Cross Limited (1975 2 Lloyds Rep 240 242).  In such a situation a seller under a CIF contract has the option either to arrange shipment of the goods in a ship chosen by it or to purchase the goods afloat.  So far as the buyer is concerned, the seller is responsible for any freight and insurance as well as delivery of the goods at the port of destination.  However, under the CIF Incoterms 2000’s rules it is clear that what is contemplated is delivery of the goods inboard the vessel on the date or within the period specified at the port of shipment.  Under Incoterms 2000’s unless otherwise specified the seller will be expected to tender documents which indicate that the goods have been shipped as distinct from purchased in transit.

Insurance

Incoterms 2000 CIF requires the seller to provide cover against the risks which it is customary in the particular trade to cover with respect to the cargo and the voyage in question.  The insurance on the cargo should be obtained at the sellers own expense, and the buyer or any other person having an insurable interest in the goods, shall be entitled to claim directly from the insurer.  Thus the seller must be able to provide the buyer with the insurance policy or other evidence of insurance cover.  The insurance shall be contracted with underwriters or an insurance company of good repute and, failing express agreement to the contrary, be in accordance with minimum cover of the Institute Cargo Clauses (Institute of London Underwriters) or any similar set of clauses.  The duration of the cover shall be in accordance with the period of carriage and must extend from the moment the buyer has to bear the risk of loss of or damage to the goods until the goods arrive at the agreed port of destination.  When required by the buyer the seller shall provide insurance at the buyer’s expense to cover the price provided in the contract price plus 10% (ie 110%) to be provided in the currency of the contract: Incoterms 2000.

Liability of carrier in tort

A buyer is entitled to sue a carrier in the tort of negligence if he has "a possessory title" to the goods, or if he has the property in the goods.  The buyer need not be in actual possession of the goods, it is sufficient if he has "an immediate right to possession": Transcontainer Express Limited v Custodian Security Limited (1988) 1 Lloyds Rep, 128,132.  A buyer would have such a right, example if the carrier has attorned to him; ie if he has acknowledged to the buyer that he will deliver the goods according to his instructions.

Loss or damage to goods

A characteristic of the CIF contract is that if goods are shipped and lost during the ocean transit, the seller is still entitled to tender proper shipping documents to the buyer and to claim the purchase price: Golodetz and Company Incorporated v C Zarnikow-Rionda Company Incorporated The Galatia (1979) 2 Lloyds Rep 452, 455, Affd by CA in (1980) 1 Lloyds Rep 453.  This rule applies even when the seller at the time when offering the shipping documents knows that the goods are lost: C Groom Limited v Barbar (1915) 1 KB 316, 324.  The buyers remedy, in case of loss of the goods in transit is normally a claim against the carrier or the insurer.  Normally the buyer will claim against the insurer, in which case he has only to prove the loss was caused by a risk covered by the policy.  The insurer, when paying, will demand the assignment of the claim against the carrier to him or is subrogated to it and, if necessary, will pursue the claim which will only be successful if it is proved that the carrier was negligent.

Other documents to be supplied to the buyer

It is normal commercial practise for the seller to tender a commercial invoice together with the transport and insurance documents and any other documents stipulated in the contract of sale.  "Other documents" shall include certificates of origin, or quality, or of inspection: G Gill and D Duffus SA v B Burger and Company Incorporated (2) (1984) AC 382, 389.  If these documents are requested failure to tender them in the proper form will normally have the same consequences as a failure to tender the appropriate principle documents: R Ree R Reinhold and Company and Hanslowh (1869) 12 TLR 422.

Payment of the price

In a CIF contract, unless the parties have otherwise agreed, the payment of the price becomes due when documents conforming to the contract are attended.  However delay in presenting the shipping documents may entitle the buyer to rescind the contract even when the delay is caused through no fault of the seller: Toepfer v N Lenersan-Poortmann NV (1980) 1 Lloyds Rep 143 (CA).  If no time is stipulated for the tender of the documents or the payment of the price the seller should tender the documents within a reasonable time: Biddell Brothers v E Clemens Horst Company (1912) AC 18, 22.

Refusal to accept the goods

A buyer under a CIF contract may upon delivery and inspection reject the goods so delivered if he finds that they are not in accordance with the terms of the contract, example that they are of a inferior quality or damaged owing to insufficient packing.  The payment of the purchase price on delivery of the shipping documents is subject to the condition subsequent that the goods are in accordance with the terms of the contract of sale.  If they fall short in that respect the condition is discharged and the position is the same as in every other contract of sale.  If the agreement of the parties as to the quality of the goods was a condition of the contract of sale and not merely a warrantee, as is normally the case, the buyer may rescind the contract and recover the purchase price.

Tender of goods afloat

Generally the seller under a CIF contract has the option either to arrange the actual shipment of the goods in a ship chosen by him or to purchase goods which are already afloat; in either case the seller has to tender to the buyer the appropriate bills of lading: Vantol Limited v FairCluff Dodd and Jones Limited (1955) 1 WLR 642, 646.  The buyer can not compel the seller to adopt one or the other of these alternatives; the chose is with the seller.  If, however, one alternative becomes impossible, in principle the seller is obliged to use the other one to perform.

CIP (named place of destination). Incoterm.  Represents an abbreviation for "carriage and insurance paid to".  Fundamentally different from CFR and CIF terms which are involved with the delivery of goods on board a vessel at the point of shipment.  The CIP term like the CPT term focuses on delivery into the custody of the first carrier, who may be inland.  A seller under a CIP term has the same obligation as under CPT.  However in addition the seller has to contract for and pay a cargo insurance premium against the buyer's risk of loss or damage to the goods during the carriage.  This insurance need only be of a minimum coverage.  As with the CPT term the CIP term has the advantage that it may be used for any mode of transport including multimodal transport.  See also DAF (named place).

Circular indemnity clause.  The circular indemnity clause is a term in a bill of lading which operates in conjunction with the promise not to sue and the himalaya clause, and says that if, despite the term in the bill of lading not to sue any one other than the carrier, a third party is sued (usually the stevedore), and recovery is made from them, the money is to be paid to the carrier (who then pays it back to the third party).  See himalaya clause, promise not to sue.

Circumstance (mi). Includes any communication made to, or information received by, the assured.  Marine Insurance Act 1909 s24(5).  

CISG. Also referred to as the Vienna Convention,  UN Convention on Contracts for the International Sale of Goods (Vienna 1980).

CFR (named port of destination). Incoterm.  A term that is associated with CIF (costs insurance freight), however it is distinguishable in that a seller under a CFR contract is not required to take out insurance on the goods.  The term CFR stands for costs and freight.  It obliges the seller to pay the cost and freight necessary to bring the goods to the named port of destination.  However  the risk of loss or of damage to the goods, as well as any additional costs due to events occurring after the time that the goods have been delivered on board the vessel, is transferred from the seller to the buyer when the goods pass the ship's rail in the port of shipment.  The CFR term is pertinent only to sea and inland waterway transport.  It obligates the seller of the goods to clear them for export. See also CIF Incoterms.

Claused bill of lading. A bill of lading noting a defect in the goods shipped on board the ship. See Clean Transport Documents.

Clean Transport Documents. A transport document which is not claused, ie it does not contain any notation referring to a deficiency in the good order of the goods described in the document. UCP 500 Art 32 is concerned with clean transport documents. 

Where a transport document is presented bearing clauses or notations which expressly declare a defective condition of the goods or packaging, a bank will not accept that transport document unless otherwise authorised in the credit.  A bank is only charged with the knowledge of the banking industry practice and therefore a bank should not be placed in the position of interpreting market practice in other industries. If there is an industry practice which allows marginal clausing to be noted and which may mislead another party about acceptability, the applicant should declare that marginal clause as being acceptable by clearly stating that in the application for the credit. 

UCP500 Art 32 also clarifies use of the words "clean on-board" and provides that a transport document is regarded as being "clean on-board" if it complies with Art 32, and Arts 23-28, or 30.  The bill of lading contains a representation that the goods are shipped "clean on-board" if the bill of lading does not carry a notation indicating a defect, ie, it is not "claused".

There is a practice where the carrier agrees not to note a defect on the bill of lading provided the shipper provides a letter of indemnity against any claims arising from such misrepresentation in the bill of lading. Such a misrepresentation is a fraud against third parties who are not a party to the letter of indemnity, ie the buyer and its bank.

Where a transport document is presented bearing clauses or notations which expressly declare a defective condition of the goods or packaging, a bank will not accept that transport document unless otherwise authorised in the credit.  The bank is only charged with the knowledge of the banking industry practice and therefore a bank should not be placed in the position of interpreting market practice in other industries.  If there is an industry practice which allows marginal clausing to be noted and which may mislead another party about acceptability, the Applicant should declare that marginal clause as being acceptable by clearly stating that in the application for the credit.  

Collection under Protection of the Credit (dc). This is an alternative to giving the bank an indemnity on the letter of credit.  In such an instance the advising bank pays the seller when the seller has taken up the documents.  This is a substitute agreement, which avoids the pit falls of a bank indemnity by the seller, and which defeats the purpose of the letter of credit which the buyer was obliged to open because of the underlining contract of sale.

Collision. Usually involves impact between a ship and another object such as a wharf or ship, includes collision with a tug or the boats or launch of the ship: McCowan v Baine and Johnston, The Niobe [1891] AC 401;  collision with a sunken barge: Chandler v Blogg [1898] 1 QB 32;  with a wreck projecting above the sand: The Munroe [1893] P 248; a wreck: Pelton SS Co Ltd v North of England P&I Association, The Zelo (1925) 22 Lloyd’s Rep 510; a pontoon crane: Merchants' Marine Insurance Co Ltd v North of England P&I Association (1926) 26 Lloyd’s Rep 512: but not including a flying boat: Polpen Shipping Co Ltd v Commercial Union Assurance Co Ltd [1943] KB 161;  and see Lloyd’s Reports for other examples. 

Collision clause (mi). A "both to blame collison" clause is adopted in the Institute Cargo Clauses which extends the policy to indemnify the assured against a proportion of liability under the contract of affreightment.  The assured must notify the insurer who has right to defend the assured against the claim at the insurers cost and expense.  

Commercial Invoice. The commercial invoice is a document of paramount importance in international transactions because it contains a description of the goods which are to be bought and sold and the basic terms of the contract, and is tendered with the transport, marine insurance certificate and any other documents specified in the agreement, and noted in the letter of credit. The commercial invoice will state the names and addresses of  seller and the buyer, the date and reference no. of the buyer's order, details of the package (such as the weight of the package), exact marks and numbers appearing on that package, and the price, and the relevant Incoterm.  It is good practice to also include shipping details (the carrier, date and port of loading and discharge).  

Under UCP 500 Art 41(c) the bank requires a commercial invoices which corresponds with the description of the goods in the credit: Invoices must appear on their face to be issued by the beneficiary (unless a transferable credit is involved).  It need not be signed, which allows for electronic documents and edi which do not carry a signature.  UCP 500 Art 41(b) gives the bank a discretion to accept or reject invoices which show an amount in excess of the credit sum, which is binding on all parties. 
COMMERCIAL INVOICE

	SELLER:

(name & address)
	INVOICE NO:

DATE:

	
	LC NO:

DATE:

	CONSIGNEE:

(name & address)
	BUYER (IF NOT CONSIGNEE):

(name & address)

	VESSEL/FLIGHT:


	

	TERMS OF DELIVERY: (relevant Incoterms 2000)
	PAYMENT:

	FROM: 

(place)
	TO:

(place)

	DEPARTURE DATE:
	OTHER REFERENCES:

	SHIPPING MARKS
	NO & KINDS OF PACKAGES/ GOODS DESCRIPTION
	QUANTITY
	UNIT PRICE & CURRENCY
	AMOUNT

	
	
	
	
	


Conditional Payment (dc). Payment is contingent upon an event.  When a letter of credit is conditional payment of the price, the seller is obliged in the first instance to seek payment from the bank.  Assuming that the bank will not meet the obligation upon a request, the seller has recourse to the buyer:  Urquhart Lindsay & Company v Eastern Bank Limited (1921) 9 LIL Rep 672.  

Confirmed Credit (dc). A confirmed credit is confirmed at the request of the issuing bank by the correspondent bank.  In effect the correspondent bank undertakes payment in addition to the issuing bank.  In such an event the correspondent bank becomes the confirming bank.  Credit of this nature affords effective protection for the seller because the confirming bank is generally situate in the sellers country, meaning the seller need not look further for payment.

Compulsory Law. An international convention or municipal law which is compulsorily applicable to an international agreement and which the parties can not exclude, and which applies even if the parties make no reference to it. Examples include Customs Laws, the Hague Visby Rules (international carriage of goods by sea) and the Warsaw Convention (international carriage of goods by air). 

Consignment Note. A document for the carriage of goods from a seller (the consignor) to a buyer (the consignee). The terms and conditions of carriage usually exclude the carrier’s liability for any loss or damage to the goods, including that caused by sub-contractors, and caused by negligence, breach of contract and willful default.   The front page of a consignment note usually states that the carrier is not a common carrier, so as to exclude the unlimited liability of common carriers. The front page of a sample Consignment note with instructions for completion can be found on the internet at www.tnt.com/country/en_au/services/domestic/shipping_domestic/consignment_note.html

Confirmed and unconfirmed credit (dc). A confirmed L/C provides additional security for payment to the seller as a bank in the seller’s jurisdiction has undertaken to pay against presentation of the documents specified in the L/C.  The confirming bank makes its own arrangements to negotiate payment from the issuing bank.  This also overcomes the need for the confirming bank to send the documents to the issuing bank for examination, as the confirming bank examines  the documents itself and pays the seller if they comply with the terms of the L/C. See also Letters of Credits

Constructive Total Loss (mi). Where the assured is deprived of possession of his ship or goods by a peril insured against, and it is unlikely that he can recover the ship or goods, or the cost of recovering the ship or goods would exceed their value when recovered; or in the case of damage to a ship, where she is damaged by a peril insured against and the cost of repairing the damage will exceed the value of the ship when repaired:  Marine Insurance Act 1909 s66.  See also: Total Loss.

Container. A term that relates to any equipment which is used to utilise cargo.  It can include all types of containers and/or flats, whether ISO accepted or not, trailers, swoop bodies, RoRo equipment and igloos.  

Container bills of lading. A bill of lading issued by container shipping lines to cover the multimodal transport of goods in a container from an inland place of dispatch to there final place of arrival.  They are genuine bills of lading.  They are subject to the Hague-Visby rules by force of law as far as the carriage by sea is concerned.  Container bills of lading adopt the network liability system: meaning that if it can not be ascertained where and when the goods were lost or damages the liability of the carrier shall be determined by the Hague-Visby rules.  Under a container bill of lading ship owners are entitled to carry the goods in the container on deck.  If this is the case the bill has to be marked accordingly on its face, so that a purchaser of the bill is aware that the goods are deck cargo: Encyclopaedia Brittannica Inc. v the Hong Kong Producer and Universal Marine Corporation (1969) 2 Lloyd's Rep 536, 542. 

Contract of carriage. The agreement that regulates the transportation of goods.  Whilst the point at which risk is transferred under FOB and CIF contracts is at the port of shipment, a CIF term contract is distinct from an FOB term contract in that there remains another crucial point in the transaction.  This point being the port of destination.  The port of destination is relevant to the determination of terms and the cost of the associated contracts for freight and insurance, both of which are the sellers responsibility.  Although the seller pays for the cost of freight and insurance of the goods, they are to be arranged so as to give the rights of enforcement to the buyer.  The seller must also meet the costs of securing export clearances and the costs of loading and unloading the goods from their carrier.  The buyers obligations relate to payments for unloading and the obtaining of import clearances and customs duty.  A CIF trade term also requires delivery by the seller to the buyer of a transport document. The delivery of such a document permits the buyer or his agent or bank to claim the goods from the carrier at their destination and unless otherwise agreed, possession of such a document permits the buyer to sell the goods in transit.  

UCP 500 Art 23(a)(v) covers the possibility that a bill of lading might be presented which includes either all or only some of the terms and conditions of the contract of carriage.  This arises because the bill of lading is regarded as only ‘evidencing’ the contract of carriage, while some other terms and conditions may be contained elsewhere, such as in the carrier's published Tariff.  This practice is unacceptable as all relevant terms should appear in the bill of lading itself.  However Australian liner carriers have agreed with APSA to ensure their Tariffs are available on demand to shippers.  The presentation of a bill of lading disentitles a bank to reject the bills of lading simply because they refer to some other source or document.  In addition, a bank is not entitled to examine the contents of the terms and conditions of the bill of lading.  

A contract of carriage is defined in the Hague Visby Rules Art 1(b); and in Sea Carriage Documents Act 1997 (NSW) as:

…in relation to a sea-carriage document, means: 

(a) 
in the case of a bill of lading or a sea waybill--the contract of carriage contained in, or evidenced by, the document, or 

(b) 
in the case of a ship's delivery order--the contract of carriage in association with which the order is given. 

Contingency Insurance (mi). The insuring of that which awaits or depends on the happening of an event:  Simons v Gale (The Cap Tarifa) (1958) 2 Lloyds Rep 1.  See Marine Insurance Act 1909 s13(1).  

Contingent Interest (mi). A contingent interest is something which awaits or depends on the happening of an event.  Such an interest is insurable:  s13(1) Marine Insurance Act 1909.

Contraband. Goods which are imported or exported illegally.  In times of war such articles may not be carried by a neutral to a belligerent, because such traffic is viewed as aiding and embedding the carrying on of war.  May extend to cargo carried in breach of a UN Resolution prohibiting trade with a country.

Contract Concluded, when deemed (mi). A contract of marine insurance is deemed to be concluded when the proposal of the assured is accepted by the insurer.  For the purpose of showing when the proposal was accepted, reference may be made to the slip or covering note or other customary memorandum of the contract:  Marine Insurance Act 1909 (Cth), s27.  

Contract, Embodied in Policy (mi). A contract of marine insurance is inadmissible in evidence in an action for the recovery of a loss under the contract unless it is embodied in the marine policy.  The policy may be executed and issued either at the time when the contract is concluded or afterwards: Marine Insurance Act 1909 (Cth) s28. 

Contract of Insurance (mi). A contract which insures property against loss or damage as defined in the contract terms.  There are numerous excptions in international trade transactions which are set out in the insurance policy, such as loss caused by inherent vice of the goods.  Under CIF Incoterms 2000 the seller arranges marine insurance to provide cover against the risks customarily associated with the cargo and voyage, usually under the Institute Cargo Clauses (Institute of London underwriters) referred to as ICC clauses.  The benefit of the insurance cover passes from the seller to the buyer once the buyer has an insurable risk. Insurance cover is usually the contract cost price of the goods plus 10% (ie: 110%). 

See also  Contract of Insurance, FOB, Passing of Risk, Passing of Property

Contractual relations of buyer and carrier. Influenced by (i) the requirements of the Bills of Lading Act 1855: if these requirements are meet the buyer is afforded a right to sue the carrier for damage that occurs to the goods during carriage, (ii) if the requirements of the Bills of Lading Act 1855 are not satisfied, but the buyer has taken delivery of the goods in his own right, a contract may be implied between the buyer and the carrier under the terms of the bill of lading.  This requirement only applies if a contractual intention can be inferred from the tender of the bill of lading by it's holder and the delivery of the goods by the carrier: Brandt v Liverpool, Brazil and Riverplate Steam Navigation Company Limited (1924) 1 KB 575.  

Contract between seller and carrier. The agreement made between the seller and the carrier concerning the carriage of goods to destination.  In a CIF contract the contract of carriage of goods between a seller (consignor) and a carrier is concluded when the seller transfers the goods to the buyer by means of a bill of lading.  After such a statutory transfer occurs the seller is unable to sue the carrier for loss or damage to the goods as he has no interest in the goods, which has passed to the buyer: The Albazero (1977) AC 774.  

Contra-proferentum rule. In the case of ambiguity in a document (usually a contract) as to the meaning of words or how  they are to be interpreted, it is interpreted against its author: Darlington Futures Ltd v Delco Australia Pty Ltd (1986) 161 CLR 500 at 510; 68 ALR 385; 61 ALJR 76 per the court (principle applies equally to exclusion and to limitation clauses).. Typically applied to a standard form printed contract (a contract of adhesion) where there has been no negotiation between the parties, eg a Bill of Lading, policy of marine insurance: Leather's Best v Mormaclynx (1970) 1 Lloyd’s Rep 527 at 534.  Where the document is not ambiguous, the court will apply the words of the document: Australian Paper Manufacturers Ltd v American International Underwriters (Aust) Pty Ltd [1994] 1 VR 685 at 691; (1993) 7 ANZ Ins Cas ¶61-191.  The rule does not apply where the parties have negotiated the document: Jennings Construction Ltd v Q H & M Birt Pty Ltd (1986) 8 NSWLR 18 See Bill of Lading.
Convoy. To accompany or protect.  Ships of war escorting merchant ships

Cost Insurance Freight. See CIF.  

Courier and Post Receipts (dc). UCP 500 Art 29 defines Courier and Post Receipts as transport documents. Such documents require stamping or authentication in the place from which the goods are required to be dispatched.  This date is the date of dispatch.  Unless otherwise stipulated in the credit, a courier or expedited delivery service receipt issued by any courier or service will be acceptable. If the applicant wishes to have goods delivered by a named courier or service, then this must be stated in the credit. The date of shipment or dispatch is defined as the date of pickup or date of receipt by the courier or service. 

CPT (named place of destination). Incoterm.  Represents an abbreviation for "carriage paid to".  Fundamentally different from CFR and CIF terms which are involved with the delivery of goods on board a vessel at the point of shipment.  The CPT like the CIP term focuses on delivery into the custody of the first carrier, who may be inland.  Under a CPT contract the seller is obliged to pay the freight for the carriage of the goods to the named destination.  Risks for the loss of or damage to the goods which are the subject of the contract of sale plus additional costs the result of events which occurred after the time in which the goods have been delivered to the carrier are transferred from the seller to the buyer once the goods have been delivered into the custody of the carrier.  This term has the advantage that it may be used for any mode of transport including multimodal transport. See also CIP (named place of destination), Date freight receipt, Sea waybill

Credits (dc). Credits are a means of incurring liability to pay or repay money.  Credits may be either (a) revocable, or (b) irrevocable.  All credits should clearly indicate whether they are revocable or irrevocable.  In the absence of such indication the credits shall be deemed to be irrevocable:  UCP 500 Art 6.

They are separate and autonomous transactions from the sales or other contracts on which they may be based.  Banks are not concerned with or bound to the sales or other contracts, regardless of whether or not express reference to such contracts is included in the contract.  When a bank undertakes to pay, accept and pay drafts or negotiate and/or fulfil any other obligation under the credit, such an undertaking is not subject to claims or defences by the applicant resulting from his relationship with the issuing bank or the beneficiary:  see UCP 500 Art 3.  See also Documentary Credits

Credit, failure to open or pay (dc). The seller may claim damages when a buyer fails to open a credit as stipulated in the contract of carriage.  Such a failure constitutes a breach of that stipulation.  Often the damages recoverable will be an amount higher than that which the seller can recover for breach of the buyers obligation to accept delivery of the goods:  Trans Trust SPRL v Danubian Trading Company Limited (1952) 2 QB 297, 305. 
Currency adjustment factor.  An additional charge added to the freight rate by the carrier for the carriage of goods.  The charge is based on exchange rate variation and is expressed as a plus or minus percentage.  See Bunker adjustment factor.
Custody.  At law, custody is the physical holding or control of a thing, but is not possession of the thing. In Admiralty, the Admiralty Marshal has custody but not possession of the ship under arrest, Admiralty Rules 1988 (Cth)  rr 47, 48: Govt of the Republic of Spain v SS Arantzazu Mendi [1939] AC 256 at 266 which identifies the following elements:  arrest of the ship does not pass possession to the Marshal; the possessory rights continue to exist. 
D

DAF (... named place). Incoterm. Represents an abbreviation for the expression "delivered at frontier".  A term used for carriage by rail transport.  This term is frequently used in continental Europe when there is no sea or air carriage involved in transporting the goods of the contract.  It has little currency with Australian merchants.  A seller fulfils his obligation and risk passes when the goods have been placed at the disposal of the buyer at the border place indicated in the contract of sale.  The seller contracts insurance to the border place, and the buyer contracts insurance from that place. 

Damages. Damages are compensation for losses suffered by a party to an international transaction.  Liability for damages in an international transaction arises from a breach of contract by a party (including breach of an international convention which is compulsorily applicable, or incorporated into the contract), a breach of a duty as a bailee, negligence and wilful default. 

Data freight receipt. A non-negotiable sea way bill.  Term also used in connection with "cargo quay receipt".  It is similar to a bill of lading in that it is a receipt of the goods of the contract of sale and evidence of the contract of carriage.  See also Sea waybill, Cargo quay receipt

Data message. Information generated, stored or communicated by electronic, optical or analogous means including, but not limited to, electronic data interchange, electronic mail, telegram, telex and telecopy: Sea Carriage Documents Act 1997 (NSW) and similar laws. 

Date for Shipment, General Expressions as to  (dc). Concerns those terms used for date of shipment.  Imprecise terms such as ‘prompt’, ‘immediately’, ‘as soon as possible’, should not be used by parties.  If they are used banks are obliged to disregard them.  If the expression ‘on or about’ or such like expressions are used the bank will interpret them as a stipulation that shipment will be made during the period from 5 days before to 5 days after the specified date:  UCP 500 Art 46.  

Date Terminology for Periods of Shipment (dc). Involves interpretation of the terms used in contracts of carriage.  The words ‘to’, ‘until’, ‘till’, ‘from’ and words of similar import applying to any date or period in the Credit referring to shipment will be understood to include the date mentioned.  The word ‘after’ will be understood to exclude the date mentioned.  The terms ‘first half’, ‘second half’ of a month shall be construed respectively as the first to the fifteenth, and the sixteenth to the last day as such month, all dates inclusive.  The terms ‘beginning’, ‘middle’ or ‘end’ of a month shall be construed respectively as the first to the tenth, the eleventh to the twentieth and the twenty-first to the last day of such month, all dates inclusive:  UCP 500 Art 47.  

DDP (... named point of destination). Incoterm. Represents an abbreviation of the expression "delivered duty paid".  Under this term the goods of the contract are required to be placed at the sellers risk and expense at the buyers disposal at the named place of destination.  The seller of the goods is obliged to pay for all costs up to the time of delivery of the goods at the buyers nominated address: this includes import duties and inland carriage in the buyers country.  An import licence has to be obtained for the goods by the seller unless the parties have agreed otherwise.  Unless otherwise stipulated the buyer is not obliged to pay the purchase price on presentation on the bill of lading or consignment note; payment can only be demanded when the goods are actually delivered. This term is known interchangeably with the expressions "free domicile" or "free delivery": Incoterms 2000.  The term is the most favourable agreement under which a buyer may obtain goods whilst being onerous arrangement for the seller. See also DDU (... named point of destination).

DDU (named port of destination) duty unpaid. Incoterm.  Represents an abbreviation for the expression "delivered duty unpaid".  This term fulfils an important function when ever the seller is prepared to deliver goods in the country of destination without clearing them for import and paying the duty.  The term is desirable when clearance for the importation of goods does not present a problem - such as within the European Common Market.  However, in countries where import clearance may be difficult, it may be risky for the seller to undertake an obligation to deliver the goods beyond the customs clearance point.  The seller has to bear the costs and risks involved in bringing the goods to the place of destination (excluding duties, taxes and other official charges payable upon importation) as well as the costs and risks of carrying out customs formalities.  The buyer has to pay any additional costs and to bear any risks caused by his failure to clear the goods for import in time.  See also DDP (named point of destination)

Defeasible Interest (mi). Defeasible interest is an interest in property which is liable to be defeated or terminated by the operation of a condition subsequent or conditional limitation.  Such an interest is insurable:  s13(1) Marine Insurance Act 1909 (Cth).

Deferred Payment (dc). Concerns payment on the maturation of a letter of credit.  A deferred payment may be within a stipulated period after issue of the bill of lading.  If a seller requires payment before the maturity date they have to be able to negotiate the letter of credit in accordance with it terms, and expect the negotiating bank to exact a commission:  European Asian Bank AG v Punjab & Sind Bank (2) (1983) 1 WLR 642.  See also Acceptance by issuing bank, Deferred payment credit

Deferred Payment Credit (dc). If the parties have arranged a ‘deferred payment credit’, the advising bank is authorised to pay, or make arrangements for payment, at some future date determinable in accordance with the terms of the credit.  Such a credit may require payment at a stipulated date after the issuance of the bill of lading.  If the seller desires cash before the maturation of the credit he may negotiate the credit, but must expect to receive a reduced price from the negotiating bank: European Asian Bank AG v Pungub and Sind Bank (2)(1983) 1 WLR 642.  See also Acceptance by issuing bank, Deferred payment

DEQ (named port of destination). Incoterm.  Represents an abbreviation for the expression "delivery ex quay" (duty paid).  Reflects a traditional type of arrival contract where the principle carriage is by sea or inland waterway transport.  The seller fulfils the obligation of delivery when he has made the goods available to the buyer on the quay at the named port of destination.  Under a DEQ term the seller must meet all risks and costs including duties, taxes, import clearances and incidental delivery costs.  Once the goods are available at the port of destination the buyer is obliged to meet all subsequent charges, including additional costs of demurrage incurred by the carrier if the goods are not discharged during the usual discharge or lay time. See also DES (named port of destination)

Delay. In the case of a voyage policy, the adventure insured must be prosecuted throughout its course with reasonable despatch, and, if without lawful excuse it is not so prosecuted, the insurer is discharged from liability as from the time when the delay became unreasonable:  s54 Marine Insurance Act 1909 (Cth). See also: Change of Voyage, deviation, deviation or delay, Sailing for different destination.

Delivery of the goods. A seller has an obligation to pass over goods to the buyer.  Equally the buyer is obliged to accept delivery of the goods on board the vessel's from which they were delivered, at that vessels port of destination.  Delivery and acceptance of the goods discharges the contract.  If a buyer fails to accept goods delivered to him, the seller will incur additional costs which will be debited to that seller by the carrier of the goods.  In turn those costs will be charged to the buyer.  A breach of conditions of the contract of sale such as time and place of shipment of the goods may allow the buyer to avoid the contract.  However because CIF contracts permit shipping documents to represent the goods it has been suggested that there can be cases in which details of shipment are not determined by the contract of sale: P J Van Der Zijdn Wildhandel N V v. Tucker and Cross Limited (1975) 2 Lloyd's Rep 240,242.  In such a situation a seller under a CIF contract has the opinion either to arrange shipment of the goods in a ship chosen by that seller or to purchase the goods afloat.  With regard to the buyer, the seller is held responsible for freight, insurance and delivery costs of the goods at their port of destination.  This said, CIF Incoterms make it clear that what is contemplated is delivery of the goods on board the vessel on the date or within the period specified at the port of shipment.  Unless otherwise stated, under CIF Incoterms the seller will be excepted to tender documents which indicates that the goods have been shipped as distinct from purchased in transit. See also Documents represent goods.

Demise Charter . See Charterparty.

DES (named port of destination). Incoterm.  Represents an abbreviation for the expression "delivered ex ship".  Reflects a traditional type of arrival contract where the principle carriage is by sea or inland waterway transport.  Carriage is undertaken on the basis that the buyer excepts responsibility for taking the goods out of the ship at the destination.  The buyer must produce the bill of lading or agreed transport document to obtain title to the goods shipped.  All costs prior to the delivery are for the seller; however once the goods are available at the port of destination, the buyer is obliged to meet all subsequent charges, including additional costs of demurrage incurred by the carrier if the goods are not discharged during the usual discharge or lay time.  See also DEQ (named port of destination)

Detention. The removal from a proprietor the power of disposition of their property on instruction from governments in times of hostility such as war.  Payments received by a ship owner as compensation after the cessation of hostility do not enure for the benefit of the underwriters or the government:  Treaty of Versailles Art 297(e) and Marine Insurance Act 1909 (Cth) ss69 and 85.  Attorney-General v Glenn Line Ltd, The Liverpool and London War Risks Insurance Association Limited, 33 LIL Rep 172.  

Deviation

Deviation is a legal metaphor to describe a radical departure from the contractually agreed method of performance, and is broader than its literal meaning:  Palmer on Bailment, above, p989.  It has also been described as a voluntary, unnecessary or unexcused departure without reasonable cause from the contracted voyage, an unreasonable delay in commencing the voyage or commencing an entirely different voyage: The Willdomino v Citro Chemical Co of America 272 US 718.
A common carrier must go the usual route: Hales v London & North Western Ry Co (1863) 4 B&S 66; 122 ER 384.  And a private carrier must go the contracted route.  The general rule is that where loss or damage is caused by the deviation, the carrier is denied the benefit of the exclusion clause: TNT (Melbourne) Pty Ltd v May & Baker (Aust) Pty Ltd (1966) 115 CLR 353.
A change in the contractually agreed route by a carrier not excused by the Hague and Hague Visby Rules Art 4(4) governing the carriage of goods by sea, and the amended Hague Rules in Schedules 1and 1A of the Carriage of Goods by Sea Act 1991 (Cth); and in marine insurance where there is a variation to the voyage designated by the policy: Marine Insurance Act 1909 (Cth) s52 and 55.  
Deviation or Delay, excuses. Deviation or delay in prosecuting the voyage contemplated by the policy is excused:  (i) where authorised by any special term in the policy, or (ii) where caused by any circumstances beyond the control of the Master and his employer, or (iii) where reasonably necessary in order to comply with an express or implied warranty, or (iv) where reasonably necessary for the safety of the ship or subject matter insured, or (v) for the purposes of saving human life, or aiding a ship in distress where human life may be in danger, or (vi) where reasonably necessary for the purposes of obtaining medical or surgical aid for any person on board the ship, or (vii) where caused by the barratrous conduct of the Master or crew, if barratry be one of the perils insured against:  s55(1) Marine Insurance Act 1909 (Cth).  When the cause excusing the deviation or delay ceases to operate, the ship must resume her course, and prosecute her voyage with reasonable despatch, s55(2).  

Disclaimer for Acts of an Instructed Party (dc). Concerns the liability involved when a banks instructions are not carried out.  Banks will assume no responsibility in such an event.  A party instructing another party to perform services is liable for any charges, including commissions, fees, costs or expenses incurred by the instructed party in connection with it's instructions.  Where a Credit stipulates that such charges are for the account of a party other than the instructing party, and charges can not be collected, the instructing party remains ultimately liable for the payment thereof.  The Applicant shall be bound by and liable to indemnify the banks against all obligations and responsibilities imposed by foreign laws and usages:  UCP 500 Art 18.  

Disclaimer on Effectiveness of Documents (dc). Banks are immunised against liability or responsibility for the form, sufficiency, accuracy, genuineness, falsification or legal effect of any documents, or for the general, and/or particular conditions in documents:  UCP 500 Art 15. which relieves a bank from the need to take responsibility for reading the fine print and deciding whether the terms of, say, an insurance policy, are favourable to their clients.  

Disclaimer on the Transmission of Messages (dc). Banks will not be held liable or responsible for delays, or losses in transit of any message(s) letter(s) document(s), or delay or error in the transmission of any telecommunication.  Nor will banks be held responsible for error in translation and/or interpretation of technical terms, and they reserve the right to transmit credit terms without translating them:  UCP 500 Art 16.

Disclosure (mi).  The assured is obliged to disclose to the insurer every material circumstance which is known or which the assured ought to know about the property insured.  If the assured fails to make such a disclosure, the insurer may avoid the contract.  Marine Insurance Act 1909 (Cth), s24. 

Discrepant Documents and Notice (dc). Concerns documents and notices which are not in compliance with the letter of credit.  UCP 500 Art 14 states that if an issuing/confirming bank fails to hold or return the documents to the presenter, the banks will be precluded from denying that the documents are not in compliance with the credit.  A bank will not be relieved of its obligation under UCP 500 Art 14 if a nominated/advising bank advises that discrepancies exist between the documents and the letter of credit.   

Division of costs. The sharing between the parties of the costs associated with the contract for the goods.  The seller of the goods is obliged to pay all pre-shipment costs such a the costs of loading the goods on board the ship of carriage, the cost of that carriage, and charges/levies incurred by the shipping line for unloading the goods at there port of destination.  The buyer is obliged to meet any costs incurred during transit of the goods and unloading costs such as lighterage and wharfage charges.  Buyers of the goods are also liable for additional costs arising from a failure to give the seller of the time and place of shipment (provided the buyer is required to determine this under the contract of sale).  Further buyer's incur costs related to contingencies which occur after shipment of the goods such as strikes, collisions and governmental directives.  The buyer is also responsible for clearing the goods at the port of destination.  The seller is obliged to help the buyer obtain relevant documentation such as the certificate of origin of the goods, in order to secure clearance of those goods through customs in the country of destination.  However the buyer must meet the additional costs incurred by the seller in ensuring that the shipping documents or equivalent electronic messages are received.  

Doctrine of strict compliance. See Letters of Credit. 

Documentary Credits (dc)

A method of payment for goods in international trade.  Also referred to as letters of credit. A documentary used as a means of representing title and financing transactions.  A documentary credit such as a bill of lading can be used as collateral security by a paying bank to pay an exporter of goods. Documentary credits are letters of credit used in the banking system for international payments. A documentary credit is defined in UCP 500:

Any arrangement, however named or described whereby a Bank (the ‘Issuing Bank’) acting at the request and on the instructions of a customer (the ’Applicant’ or on its own behalf, is to make a payment to or to the order of a third party (the ‘Beneficiary’), or is to accept and pay bills of exchange (Draft(s)) drawn by the Beneficiary; or authorizes another Bank to effect such payment, or to accept and pay bills of exchange (Draft(s)), or authorizes another Bank to negotiate, against stipulated document(s), provided that the terms and conditions of the credit are complies with. 

The following international agreements:

ICC Uniform Rules for Collections 1995 (URC 522)

ICC Uniform Customs and Practice for Documentary Credits 1993 (UCP 500)

and municipal laws apply throughout the common law countries set out in the Bills of Exchange Acts

based on the Bills of Exchange Act 1882 (UK). The documentary credit usually has a number of other documents attached, including commercial invoice, photosantitary certificates, transport documents and certificate of marine insurance.

Using a letter of credit, the buyer gives instructions and the buyer’s bank (issuing bank) opens a credit in the seller’s name at a bank in the seller’s country (correspondent bank).  The correspondent bank informs the seller of the credit which the seller can then draw upon for payment on production of the shipping documents (commercial invoice, inspection certificates, bill of lading marine insurance certificate etc) all of which must strictly conform with the requirements set out in the sale contract (or in the L/C).

The issuing (buyer’s) bank then pays the correspondent (seller’s) bank and the correspondent bank releases the shipping documents to the issuing (buyer’s) bank which holds them as security until the buyer pays it, once the documents are released, the buyer can clear the goods through customs procedures using the documents, and then present the bill of lading to the carrier’s agent for release and take delivery of the goods.  The relevance of the marine insurance certificate arises where the goods have been lost or damaged, in which case the buyer makes a claim under the policy, and gives subrogation rights of recovery to the insurer.

See also Bills of Exchange, Documentary requirements of a letter of credit, International Payments, Letters of Credit, UCP 500

Documentary Requirements of a Letter of Credit (dc). The requirements to make a documentary credit functional.  The UCP 500 stipulates those requirements needed to make a credit valid.  It is vitally important to insure that the provisions in a contract of sale as to the documentary requirements under a letter of credit correspond with those contemplated in the UCP 500 Art 37(c). See also Commercial invoice, Letters of Credit.

Documents represent goods. A fiction is employed where by shipping documents such as a negotiable bill of lading, may be used to transfer constructive possession (ie: right to possession) of the goods to the holder of those documents for the time being.  Shipping documents remain a pillar of CIF transactions.  If the goods are lost or damaged after the risk passes, provided the seller keeps the documents of title in his possession he may still be entitled to payment on their presentation.  This concept also impacts upon the carrier of the goods as he is obliged to deliver the goods to whom ever presents the transport documents: S Saunders Brothers v. Maclean and Company (1883) 11 QBD 327.  In principle, shipping documents consist of (i) a clean bill of lading evidencing a contract of carriage by sea to the agreed place of destination, (ii) a marine insurance policy or certificate covering the usual marine risks and any agreed additional risks, (iii) the invoice in the stipulated form.  It is common practice to send the buyer at least two sets of documents, and arrange that both sets of documents be sent by registered post.  See Delivery of the goods.

Documents Tendered to the Bank (dc). Documents which the bank receives from the parties.  In the absence of instructions to the contrary, banks are not under a duty to concern themselves with the clauses in a document of credit: Midland Bank (1955) 2 Lloyds Rep 147, 151:  ‘It is not for the bank to reason why’, and all that banks have to do is:

…to satisfy themselves that the correct documents are presented to them, and that the document bears no endorsement or clausing which could reasonably mean that there was, or might be, some defect in the goods or their packing.  

See Letters of Credit

Documents to be Read Together (dc). Involves the bank’s duty to read a variety of documents concerning a transaction.  Banks will generally make finance available to parties seeking it when documents such as the bill of lading, the invoice and insurance policy are tendered to it.  Unless expressly stated otherwise, it is sufficient if all the documents in the set, taken together, contain the particulars required by the banks mandate and it is not necessary that every document in the set should contain them.  The goods of the transaction must be fully described in the invoice, in accordance with the credit instructions; however in other documents the goods may be described in general terms.  This rule is now contained in UCP 500 Art 37(c) which mitigates, to some extent, the effect of the doctrine of strict compliance: see also Midland Bank Limited v Seymour (1955) 2 Lloyd's Rep 147.

Documents versus Goods/Services/Performances (dc). In credit operations all parties concerned deal with documents, and not with goods, services and/or other performances to which the documents may relate.  It must be stressed that banks are merely concerned with documents and not in or with goods:  UCP 500 Art 4. 

Double Insurance (mi). Where two or more marine insurance policies relate to the same interest, and the sums insured exceed the permissible indemnity.  The assured is said to be overinsured by double insurance:  Marine Insurance Act 1909(Cth) s38.  The principal of marine insurance being that it is a contract of indemnity, a double insurance is void to the extent of the over-insurance.  Where an assured has double insurance, each insurer is bound to contribute rateably to the loss:  Marine Insurance Act 1909 (Cth) s86(1).  The insurer on one policy may be compelled to pay the whole of the sum insured under it:  s86(2); however, he or she will be entitled to contribute from the insurer under the other policy. 

 E

EDI. Electronic Data Interchange. Provision for electronic documents used in international trade.  Provision for EDI is made in Incoterms (since Incoterms 1990) and UCP 500 Art 18. Provision for use of EDI documents in international trade now appears in municipal laws. EDI is an increasingly important issue in international trade and has been dealt with by the ICC Uniform Rules of Conduct for Interchange of Data by Teletransmission (UNCID), ICC Publication No 452. UNCID lays down minimum standards of professional care and behaviour for commercial parties engaged in trade transactions involving EDI by tele-transmission. Like all other ICC codes, rules and guidelines, UNCID is a voluntary set of standards which provides the foundation on which commercial parties can establish a trade agreement or contract drawn up via computer transmissions with legally binding effect.  While there are many issues which are required to be addressed before EDI messages can be any real alternative to traditional documentation, there is now a strong trend towards 'paperless' systems for the settlement of international trade. It is in the interests of Australian exporters to become conversant with the EDI concept and its development.  Some countries now have laws concerning electronic and computerized sea-carriage documents. 

Electronic data interchange. See EDI.

Electronic and computerised sea-carriage documents. This phrase is used in the Sea Carriage Documents Act 1997 (NSW) and similar laws:

(1)
 Subject to this section, this Act applies: 

(a)
 in relation to a sea-carriage document in the form of a data message--in the same way as it applies in relation to a written sea-carriage document, and 

(b) 
in relation to the communication of a sea-carriage document by means of a data message--in the same way as it applies in relation to the communication of a sea-carriage document by other means. 

(2)
This Act applies under subsection (1) with necessary changes and in accordance with procedures agreed between the parties to the contract of carriage. 

(3)
Without limiting the generality of subsection (2), in this Act, in the application of the following terms to a sea-carriage document in the form of a data message, or to the communication of a sea-carriage document by means of a data message: 

Enforcement . Enforcement of foreign judgments raises questions of recognition and reciprocity.  Resolution of disputes by arbitration is central to international commercial transactions, and in addition to enforceability of court decisions is the enforceability of arbitration decisions. These issues are important in an international transaction because of the multiplicity of jurisdictions through which the elements of the transaction pass, with the potential for a party to go ‘forum shopping’ to achieve a more satisfactory outcome. Enforcement of  arbitration awards is provided by the New York Convention 1958 which has been adopted by most countries and provides for greater enforcement of arbitration determinations than reciprocal enforcement of court decisions.  It may not be an exaggeration to say that an international commercial arbitration determination is more internationally enforceable than a court decision.  See New York Convention.

Establishing Letter of Credit (dc). An established letter of credit means a credit whereby a bank undertakes to purchase the sellers draft without recourse.  If a contract requires a letter of credit to be established (a) at a specified place, or (b) in a place where the seller has his place of business, the letter of credit will not be considered to be established unless the letter of credit is confirmed by a bank situate in that place.  When entering into a contract which requires a letter of credit to be opened it is imperative that the terms, and the form of the credit be agreed upon before opening the credit: Giddens v Anglo African Produce Company (1923) 14 LIL Rep 213.  

Evergreen Credit (dc. A documentary credit which provides for time extensions.  In long term transactions a letter of credit may have to be opened for lengthy periods.  Hence letters of credit may contain provisions under which they are automatically extended for a fixed period of time after the original credits expiry date.  Such a provision is known as a ‘evergreen clause’.  See Revolving Credit.

Evidence of Fraud. Proof of an attempt to deceive, or trick, so as to gain a dishonest advantage.  A court will require that the facts on which the fraud exception is pleaded is established clearly and unambiguously and requires more than proof on the balance of proababilities.  The party claiming fraud has a heavy onus of proof.  Courts require strong corroborative evidence of the allegation, usually in the form of contemporary documents, which are usually held by the buyer: United Trading Corporation CA v Allied Arab Bank Limited (1985) 2 Lloyd's Rep 554, 561. See also Fraud effecting letters of credit.

Examination of the goods. Concerns inspection of the goods of the contract of sale.  The examination of goods depends on the contractual arrangements and the circumstances of the case.  Sometimes the parties agree on a pre-shipment inspection which is wise as it may prevent shipment of damage or sub-standard goods particularly where a letter of credit is involved as the purchase price may have been released to the seller by the time the defective or sub-standard goods are delivered, and the buyer is left with the difficulty of recovering damages from a foreign seller.  However, the buyer is entitled to examine the goods at any time, and does not loss his right of rejection if he does not examine them until there are delivered: Boks and Company Limited v JH Rayner and Company Limited (1921) 37 TLR 800, 801.  This is not an Incoterm.

Exclusion clause. A contractual term by which a party excludes liability for loss or damage.  These contractual rights are limited in relation to air carriage under the Warsaw Convention set out in the Civil Aviation (Carriers' Liability) Act 1959, sea carriage under the Amended Hague Rules set out in the Carriage of Goods by Sea Act 1991, and some road and rail carriage to which the Trade Practices Act 1974 s74 applies, and see Life Savers (A'Asia) Pty Ltd v Frigmobile Pty Ltd [1983] 2 NSWLR 431.  Marine insurers can exclude liability:  Marine Insurance Act 1909 (Cth) s61. The Institute Cargo Clauses contain exclusions. 

See also: Institute Clauses.

Expiry Date of the Credit (dc). A letter of credit invariably stipulates a date when it will expire and after which the advising bank will refuse to accept the documents presented by the seller.  The terms of the credit must stipulate a date by which and a place at which documents must be presented.  Documents must be presented on or before that date:  UCP 500 Art 42.  Where transport documents are required, the credit should specify a time after shipment within which they must be presented.  This date will be before the expiry date of the credit.  If no date is specified by the applicant it is 21 days after the date of shipment:  UCP 500 Art 43. See Expiry date and place for presentation of credit, Extension of the expiry date of the letter of credit.

Expiry Date and Place for Presentation of Documents (dc)

Concerns the date on which a credit will end, and the place at which it must be presented.  All credits must stipulate such information.  An expiry date stipulated for payment, acceptance or negotiation will be construed to express an expiry date for presentation of documents.  Except as provided in UCP 500 Art 44(a), documents must be presented on or before that expiry date.  Banks are obliged to discourage imprecise indications of an expiry date:  UCP 500 Art 42. See Expiry date of the credit, Extension of the expiry date of the letter of credit.

Export clearance. Costs incurred for the purposes of export.  These costs are mandatory.  Under Incoterms 2000 they are the seller's responsibility.  A seller can not be excused from incurring the costs simply because it makes the export item more expensive or difficult.  If so concerned the seller should include a clause in the contract of sale which permits avoidance of the contract if there is likely to be an export prohibition.  If the prohibition can be categorised as enforceable a force majeure clause may release the seller from liability.  This is not an Incoterm.

Export Licenses. An export license is an official permit to export goods interstate and overseas.  Export licenses are generally held by the seller/vendor of the goods.  The contract of sale generally requires presentation of the license by the seller.  If the contract fails to expressly request presentation it may arise by implication in an FOB contract as it may be the seller who is the only party competent to apply for the license: AV Pound and Company Limited v MW Hardey and Company (1956) AC 588.  Export licenses are not Incoterms.

Export Transaction. An international commercial transaction involving the export of goods or services from one country to another (the importing country), the sending of commodities or services to other countries.  

Export Transaction for the construction of works and installations. Usually involving a foreign infrastructure project and a large capital expenditure and a transfer of technology from the industrialised to the developing world, particularly in the areas of industry and construction.  The persons most frequently associated with this export trade are manufacturing or trading enterprises and export merchants. The construction contract proceeds often by invitation of tenders but there exists also other procurement methods.  Construction contracts and contracts founded on export sales are not mutually exclusive.  Often the procurement contract provides that, when the construction is in progress or has been completed, machinery or other equipment shall be supplied by the contractor on the basis of export sales.  It is, therefore, appropriate to deal with transactions for the construction of works and installations abroad after those founded on export sales in their financial, insurance and transportation implications have been considered.  

Export transaction founded on the contract of sale. Export transactions that emerge as a result of the contract of sale.  Carried out in one of two ways: (i) an exporter may sell goods directly to an importer abroad (ii) or that export may elect to build up a marketing organisation abroad and conduct business through distributors, agents, branch officers or subsidiary companies.  The first scenario is more appropriate to cases where the export of goods is secondary to the home trade or where export connections are so slender as not to warrant the establishment of a permanent representation abroad.  The second scenario is particularly favoured by medium and large - scale enterprises, and offers definite advantages where export trading assumes a more than casual character.  Trading by means of sales contracts and through representatives abroad are not exclusive methods of export trading; they are, in fact, complementary.  The exporter who has appointed permanent representatives abroad normally carries out individual export transactions with them, or through them, by virtue of contracts of sale.  For example, an exporter who has established a subsidiary company in Canada and granted exclusive sales rights to an importer in Sweden exports goods to those countries by selling them to the Canadian company and to the Swedish importer.  

Ex Quay (named port of destination). Under this clause the buyer is liable for carriage on and from the quay to the ultimate place of destination of the goods which may be situated inland: Bunten and Lancaster (produce) v. Kiril Mischeff (1964) 1 Lloyd's Rep 386 where an import contract provided for "land of duty paid ex quay Liverpool".  This term is not an Incoterm.

Express terms. These are the written terms of the contract which are agreed by the parties. Some important express terms specify:

Price and payment

Quantity

Quality

Applicable Incoterm 2000

Delivery date and place

Romalpa clause – retention of title

Force majeure

Alternative dispute resolution procedures and venues

Governing Law of the contract

Applicable jurisdiction

And of-course, there will be others which are relevant to the specific transaction and its circumstances. 

Ex Store. A term used to identify the place were goods are stored on land: Fisher, Reeves and Company v. Armour and Company (1920) 3 KB 614.  The term is used interchangeably with the term "ex warehouse".  The term "ex store" does not include storage of the goods on a barge or lighter, because in such a insistence the goods become a marine risk.  In addition, the term "ex store" may refer to a particular kind of storage, for example where frozen meat is sold "ex store" the term is interpreted to mean "ex refrigerating store".  This is not an Incoterm. See also Ex warehouse

Extent of Insurer's Liability (mi). The sum which the insured can recover in respect of a loss on a policy by which he is insured is called the measure of indemnity.  Where there is a loss recoverable under the policy, the insurer, or each insurer if there be more than one is liable for such proportion of the measure of indemnity as the amount of his subscription bears to the value fixed by the policy in the case of a valued policy, or to the insurable value in the case of an unvalued policy:  s73(2) Marine Insurance Act 1909 (Cth). See also Effect of under insurance, Right of contribution.

Ex Warehouse. As a term "ex warehouse" is synonymous with the term "ex store".  It is used to identify the place were goods are stored on land: as the term suggests; in a warehouse.  Ex warehouse is not used where goods are stored on a barge or a lighter, as this involves a marine risk.  This is not an Incoterm. See also Ex store.

Ex Works (EXW).  Incoterm.  This term when used in an international export transaction is the closest term that can be given to an ordinary transaction in the Australian market.  This is so, because the term requires the overseas buyer or his agent to collect the goods of the contract from the sellers work, factory, warehouse or store.  An ex works  contract is not necessarily an international supply contract even where the seller knows that the goods are destined for export, and consequently consumer protection provisions of the Trade Practices Act 1974 (CTH) and state legislation such as the Fair Trading Act 1987 (NSW) may apply to such a contract: Rasbora Limited v. JCL Marine Limited (1977) 1 LILR 645, although this case was decided under the UK Sale of Goods Act 1893, s.62(i) which is reproduced in the Sale of Goods Act 1923 (NSW), s.35.  The buyer bears all costs and risks involved in taking the goods from the sellers premises to the desired destination.  Ex works thus represents the minimum obligation for the seller.

Also referred to as, Ex Factory, Ex Warehouse or Ex Store (where the goods are situate) though these are not Incoterms.  This is the most favourable arrangement which can be obtained by a seller desirous of conducting an export transaction as closely as possible on the lines of an ordinary sale of goods in the home market.  The term denotes that the overseas buyer, or his agent, has to collect the goods at the locality at which the sellers works, factory, warehouse or store are situate.  In particular the seller is not responsible for loading the goods on the transport provided by the buyer or for clearing the goods for export, unless otherwise agreed.  Under Incoterms 2000, the seller is required to give the buyer adequate information regarding time when the goods will be available.  Equally the buyer must, if it is entitled to determine when delivery will take place, give the seller sufficient notice.  Risk passes from seller to buyer at the time when the goods are placed at the disposal of the buyer.  It is important to clarify in the contract of sale any special arrangement regarding just how the goods are to be made available, and whether pre-shipment inspection is required.  Once goods have been appropriated to the contract, the buyer is liable for additional costs incurred by the seller for failing to take delivery as agreed.  

Extension of Expiry Date of the Letter of Credit (dc). An extension of the expiry date of the letter of credit constitutes an amendment and the agreement of all banks and the beneficiary is required, UCP 500 Art 9(d)(ii).  Since it is not unusual for a credit to be frequently amended, it is most important that the beneficiary accept each amendment either expressly or by tendering conforming documents.  If the seller/beneficiary tenders documents which do not conform with any version of the credit then the normal rules apply.  If the seller/beneficiary presents documents which conform with an earlier version of the credit and no acceptance of the later amendments has been notified then the tender is good. See Expiry date of the credit, Expiry date and place of presentation of documents.

 F

FAS (Named port of shipment). Incoterm.  An acronym (free along side ship). An FAS contract contains rights and obligations for parties which are not contained in a domestic contract.  An important characteristic of the FAS contract is that the actual loading of the goods over the ships rail is that the buyer's obligation to be met at his cost.  The seller has to place the goods near the ships anchorage, an where the ship cannot enter a port, has to provide and pay for lighters which will take the consignment along side the ship, unless the contract provides for delivery "free on lighter": Metro Meat Limited v. Fares Rural Company Pty Ltd (1985) 2 LILR 14.

FCA (named place). Incoterm. Free carrier.  A term intended to be used in place of the FOB term when container and related types of transportation are carried on by multimodal carriers.  Appropriate also for use in cases where the goods are to be carried by a single mode of rail or air transport.  The term "free carrier" requires the seller to fulfil the delivery obligation when the goods have been handed over, cleared for export, and put in the charge of a carrier elected by the buyer at a place or point also chosen by the buyer.  Because the term refers to the "place" as distinct from "port" it is unsuitable where a negotiable marine bill of lading is required.  In general the term is intended to be used for goods that will not be sold in transit, or where the goods are carried under a negotiable transport document such as a "combined transport document".

FCL. Term used to indicate an situation in which goods fill a container for the purposes of stowage and transportation.  The term has been held to simply stand for a full container load.  But has also been held to mean that the exporter of the goods takes responsibility for those goods which go into a full container which would have been supplied to the exporter for that purpose.  Under this interpretation the importer is obliged to unpack the container. Not an incoterm. See also LCL

FIATA bill of lading. FIATA stands for Federation Internationale des Associations de Transitaires et Asimiles.  Three FIATA documents are in use: the FIATA FCR (forwarder's certificate of receipt), the FIATA FCT (forwarder's certificate of transport), the FIATA FBL (negotiable FIATA combined transport bill of lading).  A FIATA bill of lading is not "negotiable" in the same manner as a bill of lading; the Bills of Lading Act 1855 does not apply to FIATA Combined Transport Documents.  The "negotiability" of the FIATA documents means that there rights may be assigned under the contract of carriage but there obligations may not be transferred.  Further the FIATA Combined Transport Bill of Lading is not a document of title, but contractually the surrender of the duly endorsed document is a condition precedent for the delivery of the goods. 

Fire Insurance (mi). Financial protection or loss caused by fire.  Carriers by water are not responsible for damage to cargo caused by fire:  Hague Rules; Hague/Visby Rules.  This is a special right which is not given to land carriers or bailees who usually have little defence for damage by fire: Gordon v Remington (1807) 1 Camp 123. 

Floating Policy (mi). Floating policies are those in which the class of the subject matter insured is named, and also the maximum limit of value fixed.  But the specific things insured and their value individually have to be subsequently declared by the assured: Marine Insurance Act 1909 (Cth) s35(1).  Such policies are considered advantageous by merchants.  Goods may be despatched to a merchant at his risk, and until he is notified by his consignor, he may be ignorant of the fact that the consignment has been forwarded, and have no knowledge of its value or of the ship by which the carriage is effected.  Nevertheless, such a merchant is able to protect himself from the consequences of loss by effecting an insurance in the form of a floating policy. 

Flying Boat. A flying boat is a seaplane.  Its real work is to fly, its ability to navigate the seas is merely incidental to the work for which it is really intended.  A ship or vessel must be something which is intended to do its real work upon the waters, and it has got to be capable of free and ordered movement.  An assured cannot claim indemnity from an insurer if he collides or causes damage to a flying boat:  Polpen Shipping Co Limited v Commercial Union Assurance Co Limited (1943) KB 161.

FOA (named airport). This is not an Incoterm. See FOB airport.

FOB airport . This is not an Incoterm 2000 but is used instead of the correct Incoterm 2000 as a term under which the seller of the goods is prima facie held responsible for those goods until they are lifted into an aircraft.  In FOB airport the seller is entitled to arrange for air carriage at the buyer's expense. See also FOA (named airport).

FOB (named port of shipment).  Incoterm.  An acronym employed which means "free on board", “’Free on board’…mean that [the seller] was to put them on board at his expense on account of the person for whom they were shipped; and in that case the goods so put on board under such a contract would be at the buyer’s risk…”: Stock v Inglis (1884) 12 QB 564 per Brett MR at 573. In an FOB contract all charges up to and including the delivery of the goods on board ship are to the sellers account whilst the buyer has to pay all subsequent charges such as storage of the goods in or on board ship, freight and marine insurance as well as costs associated with unloading charges, import duties, consular fees and other incidental costs. There is no appropriation of the goods from the seller to the buyer in an FOB contract until the goods had been put on board of the ship: Carlos Federspiel & Co SA v Charles Twigg & Co Ltd [1957] 1 Lloyd’s Rep 240.

For discussion of the term see: Pagnan Spa v.Tradax Act Ocean Transportation (1987) 2 LIoyd’s Rep 342.  In Australia, in addition to the obligations of the seller set out in Incoterms, the FOB seller has to give the buyer due notice enabling him to insure the goods in sea transit under the Sale of Goods Act 1923 (NSW) s.35(3).  By contrast in the oil trade there is a usage which exists requiring an FOB buyer to give the seller timely notice of loading: Scandinavian v. Zodiac Petroleum SA and William Hudson Limited (the Al Hoffuf) (1981) 1 LIoyd’s Rep 81, 84.  See FOB contract with additional services, FOB contract (buyer contracting with carrier), Strict or classic FOB contract.

Additional services

Involves a contract between the seller of goods and the ocean carrier of those goods.  Under this arrangement the shipping and insurance arrangements are made by the seller for the account of the buyer and the buyer is not under a obligation to nominate a suitable ship as this is done by the seller.  This is not an Incoterm.

See also FOB contract (buyer contracting with carrier), FOB (named port of destination), Strict or classic FOB contract

Arrangement of freight and marine insurance

When goods are sold on FOB terms it is in principle the duty of the buyer to arrange the freight and marine insurance cover.  This arrangement is often felt to be inconvenient because the seller who conducts his business in the country where the goods are situated before dispatch has better facilities for arranging these terms then the buyer.  This is given rise to two other types of FOB contracts the classic FOB contract and the FOB contract with additional services.  In these two types the parties have agreed that the seller shall enter into a contractual relationship with the carrier and arrange the carriage.  In both these types of FOB contracts the seller will do so normally in his own name.  But in all types of FOB contracts the costs of the freight and insurance have to be born ultimately by the buyer.

In the FOB contract with additional services the seller may take out a bill of loading in his own name or as an agent of the buyer.  In accordance with general principle, the seller is entitled to charge the buyer for the freight and insurance premium, if on the instructions of the buyer he has taken out insurance, and within incidental expenses.  He may further charge a commission for having procured the contracts of carriage by sea and marine insurance unless the parties have agreed otherwise or there is a custom of the trade to the contrary.

Buyer contracting with carrier

In this case the buyer enters into a contract with the ship on his own accord, or by means of using a freight forwarder as his agent.  In such a case the bill of lading goes directly to buyer through the freight forwarder and is never delivered to the seller.

See also FOB contract with additional services, FOB (named port of destination), Strict or classic FOB contract

Costs division

Incoterms 2000 state that the costs of the loading operation (as opposed to the discharge of the sellers delivery obligation and the transfer of risk) is divided according to the custom of the port.  This can be difficult because arrangements vary from port to port.  The seller can be expected to know the situation and no doubt adjust the price accordingly.  The buyer is less fortunately placed.  One way of clarifying the situation especially so far as the parties involved in the sale transaction are concerned is to state that the seller should bear all the costs up until delivery on board, by inserting the words "FOB stowed" or "FOB stowed and trimmed".  The sale price can be adjusted accordingly.

Delivery of the goods

The seller must deliver the goods conforming with the contract description and provide the buyer with the transport document, commercial invoice which describes the goods as specified in the contract of sale or with an equivalent electronic message together with any other evidence of conformity required under the contract.

Export clearance

The goods must be cleared for the purposes of export.  Under Incoterms 2000 this is the sellers responsibility. The fact that the cost of the export documents becomes more expensive or difficult does not excuse performance of the obligation.  The seller will be wise to include a clause in the contract of sale which allows avoidance of the contract if there is likely to be a export prohibition, and the buyer may wish to consider any likely import prohibitions.  If the prohibition is able to be categorised as enforceable a force majeure clause may release the seller from liability.

Force majeure. Force majeure occurs in circumstances beyond the control of the party to a contract, and by claiming force majeure, a party may escape liability for being unable to perform its obligations, and prevents the other party from unilaterally terminating the contract.  These clauses are commonly used in international contracts which involve a greater degree of uncertainty arising from distant events such as political or economic instability in overseas countries which might interfere with performance of the contract.  The impact of the gulf war in the 1990's provides one example.  Banks assume no liability or responsibility for the consequences arising out of the interruption of their business by Acts of God, riots, civil commotions, insurrections, wars or any other causes beyond their control, or by any strikes or lockouts.  Unless specifically authorised, banks will not, upon resumption of their business, pay, incur a deferred payment undertaking, accept draft(s) or negotiate under credits which expired during such interruption of their business:  see UCP 500 Art 17.  

Forum conveniens and forum non conveniens.  These are private international law doctrines (also known as conflict of laws)  referred to as forum conveniens – appropriate jurisdiction and forum non conveniens – an inappropriate court or tribunal and are used by a defendant in court proceedings involving an international trade transaction to seek a court order for a stay of the proceedings in the jurisdiction chosen by the plaintiff. However, different rules apply in different jurisdictions to determine whether a stay of the proceedings should be granted.  

United Kingdom

In some countries, such as the UK, the test is whether the nominated Court is a clearly more appropriate forum: The English courts have adopted the clearly more appropriate forum test: Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460 per Lord Goff at 476:

The basic principle is that a stay will only be granted on the ground of forum non-conveniens where the court is satisfied that there is some other available forum, having competent jurisdiction, which is the appropriate forum for the trial of the matter, ie, in which the case may be tried more suitably for the interests of all the parties and the ends of justice.

Australia

In Australia the test is whether the Courts are a clearly inappropriate forum: Voth v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538.  And see the CLR headnote reporting the arguments put by opposing counsel. Matters for consideration include convenience to the parties, relative ease of international travel, use of written statements and video technology for cross examination: CE Heath Underwriting & Ins (Aust) Pty Ltd v Barden (Unreported: NSWSC 50132/93, Rolfe J, 19/10/94, BC9403144); the apparent strength or weakness of the plaintiff’s case: Agar v Hyde (2000) 201 CLR 552 at [51], [56] – [61].  Australian jurisdiction will not be a clearly inappropriate forum only because the dispute is governed by a foreign law: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [81]. Even where the contract contains a foreign jurisdiction clause, a  stay of proceedings will not be granted if the effect of the stay will be to deprive a plaintiff of a legitimate advantage such as the benefit of a statutory right, for example, under the Insurance Contracts Act 1984: Akai Pty Ltd v People’s Insurance Co Ltd (1996) 188 CLR 418; or where the plaintiff is unable to litigate the infringement of an Australian patent outside Australia: Best Australia Ltd v Aquagas Marketing Pty Ltd (1988) 83 ALR 217 at 223 – 3. In granting a stay, the decisive matter for the Court is whether the appellants can show that NSW is a ‘clearly inappropriate forum’ in the sense that a trial in NSW would be productive of injustice, because it would be oppressive in the sense of being seriously and unfairly burdensome, prejudicial or damaging, or vexatious in the sense of being productive of serious and unjustifiable trouble and harassment, applying Voth v Manildra Flour Mills Pty Ltd (1989) 15 NSWLR 513: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [78, 79, 82].  The double actionability rule no longer applies in Australia: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [60]. An Australian Court can not be an inappropriate forum merely by virtue of the circumstance that the choice of law rules that apply in the forum require its courts to apply a foreign lex causae: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [81].

United States

In the United States, Forum selection clauses which nominate a forum outside the United States have been prima facie invalid: See Gulf Oil Corp v Gilbert 330 US 501 at 508 (1947) which held that the court must consider and weigh ‘private interest factors’ and ‘public interest factors’ in applying forum non-conveniens.  However, forum clauses have been given effect since Bremen v Zapata Offshore Co 407 US 1 (1972), and see Piper Aircraft v Reyno 454 US 235; 1982 AMC 214 (1981); and in a maritime dispute referred to foreign arbitration, see Vimir Seguros Y Reaseguros SA v Sky Reefer (1995 AMC 1817; 115 S Ct 2322) 

See also Anti-suit Injunction, Choice of Law, Forum conveniens and forum non conveniens, Jurisdiction.

Four corner’s rule.  This is a doctrine which is crucial to the operation of the himalaya clause, and other exclusion clauses, enunciated in Scruttons Ltd v Midland Silicones Ltd [1962] AC 446 per Lord Reid at 474 and has four elements:

1
clause makes it clear that the stevedore is to be protected;

2
carrier contract with shipper for the protection of carrier and stevedore;

3
authority of carrier to act, antecedently or by ratification, is established;

4
any difficulties about consideration moving from the stevedore has been overcome.

The timing of ratification might be important, as ratification might not be possible after a loss has occurred.  However, the contracts between stevedores (as the terminal operators) and the ships they load and discharge, usually contain a term to the effect that the carrier is to use a bill of lading with the himalaya cluase, the promise not to sue, and the circular indemnity clause.  Accordingly, the 3rd and 4th corners of ratification and consideration are satisfied. See Salmond & Spraggon (Aust) Pty Ltd v Joint Cargo Services Pty Ltd (The ‘New York Star’) [1977] 1 Lloyd’s Rep 445 (NSWSC); [1979] 1 Lloyd’s Rep 298 (HCA); [1980] 2 Lloyd’s Rep 317 (PC). 

Fraud (mi). To deceive or trick so as to gain a dishonest advantage.  Fraud is proved when it is shown that a false representation has been made (i) knowingly (ii) without belief in the truth, or (iii) recklessly, careless whether it be true of false.  Where an assured is guilty of fraud in procuring a policy, the contract will be voidable, and the premium not returnable.  The assured may, on the other hand, recover the premium if the insurer is guilty of fraud.

Fraud and letters of credit (dc). Involves attempts to deceive or alter letters of credit as to gain a dishonest advantage.  Allegations of fraud are traditionally raised by the buyer: usually claims are concerned with non conforming goods, or goods not shipped at all. It should be noted that banks engaged in a letter of credit transaction are, in principal, not involved in a dispute arising between the parties to the underlying contract of sale or other contract.  Fraud is an admitted exception to this rule, and is available only in very limited circumstances.  Where it can be pleaded successfully, the bank - the issuing bank under an irrevocable credit and the advising bank if it has added its confirmation - should refuse to honour the undertaking which it has given the beneficiary, viz:  to pay, accept or negotiate according to the terms of the credit, if the correct documents are tendered before the expiry of the credit.  The bank is not obliged actively to ascertain whether the alleged fraud can be proved:  Barclays Bank v Quincecare Limited, Financial Times March 1, 1989.  It may adopt a passive attitude and evaluate the evidence placed before it by the buyer.  If court proceedings ensue, the issue whether a relevant fraud has occurred has to be decided according to the facts then known to the Court and it is irrelevant that at an earlier stage the fraud was unknown to the bank:  Bolivinter Oil SA v Chase Manhattan Bank NA (1984) 1 Lloyds Rep 251, 256.  It is thought that in situations of fraud, if the credit is operated under the UCP 500, the bank is protected by UCP 500 Art 15, which provides:

…banks assume no liability or responsibility for the form, sufficiency, accuracy, genuineness, falsification or legal effect of any documents ...’.

This said the issue has not been decided and the bank's legal position remains doubtful:  United City Merchants (Investments) Limited v Royal Bank of Canada (1983) 1 AC 168. See Evidence of fraud

Free carrier (named point of delivery to carrier). This is not an Incoterm and is different to FCA Incoterms 2000. This is the most important and commonly used container term used in contracts of carriage of goods.  It is based on the same principles as an FOB clause except that the sellers obligation is to deliver the goods into the custody of the carrier at an agreed point.  In the event that nowhere can be agreed upon at the time of the contract of sale, the parties to the contract should refer to the place or arrange where the carrier should take the goods into charge.  See also  Freight/carriage paid to (named point of destination), Freight/carriage and insurance paid to (named point of destination), FCA

Free on board.  See FOB

Freight. The charge by a ship for carrying cargo, and includes the profit of a ship owner from ship operations carrying his own goods or movables, as well as freight payable by a third party but does not include passage money.  Rule 16 of the Rules for Construction of Policy set out in the Second Schedule to the Marine Insurance Act 1909 (Cth).  

Freight/carriage and insurance paid to (named point of destination). This is a term which is also used in the container trade and which correspondences to the CFR contract.  Under this term the seller is not obliged to procure insurance cover for the transport.  The mutual rights and duties of the parties to the contract of sale are defined in Incoterms.  This term is not an Incoterm.  See also Free carrier (named point of delivery to carrier), Freight/carriage paid to (named point of destination). 

Freight Forwarder. Originally this was a  person  who consolidated small shipments of goods and assumed responsibility for their carriage. More recently it has come to include persons conducting the business of freight brokers who do not own or operate the carrying aircraft, vehicles or vessels, but arrange the carriage of goods by the actual transport operator and charge a fee for doing so. Also referred to as NVOCC’s or Non Vessel Owning Common Carriers.  The Freight forwarder will issue its own bill of lading or air waybill which is referred to as a ‘House bill’ to distinguish it from a ‘Carrier’s Bill’. 

The role of the freight forwarder and its relationship with the Hague Rules and the Hague-Visby Rules is a matter which has been a subject of considerable legal argument in recent years in a number of cases:

The Maheno [1977] 1 Lloyds Rep 81, which considered whether the contract entered into by a freight forwarder was to effect carriage or was merely to arrange carriage. 

Maurice Desgagnes [1977] 1 Lloyds Rep 290 considered whether a transport document was a bill of lading within that meaning in the Carriage of Goods by Water Act 1970 (Can); 

General Electric-Kirby Appliance Ltd v Alltrans Freight Ltd & Union Steamship Company of New Zealand Ltd (Unreported: Supreme Court of Victoria, Gray J, 24 October 1979), where the issue was whether the freight forwarder acted as principal in relation to the carriage of goods, or merely as the seller's agent for arranging the carriage; 

Carrington Slipways Pty Ltd v Patrick Operations Pty Ltd [1991] 24 NSWLR 745, which considered whether a transport document issued by a freight forwarder was a bill of lading with that meaning in the Sea-Carriage of Goods Act 1924 (Cth) and held it was not. Note that this Act has been repealed and the current legislation is in the Carriage of Goods by Sea Act 1991 (Cth) (Cogsa); 

Comalco Aluminium Ltd v Mogal Freight Services Pty Ltd (Unreported: Federal Court of Australia Sheppard J, 18 March 1993 and affirmed by the Full Federal Court, 1 October 1993).  Here, a transport document which did not describe itself as a bill of lading was in fact a bill of lading within that meaning in the Sea Carriage of Goods Act 1924 (Cth). 

Under UCP 500 Art 30, a transport document issued by a freight forwarder is now acceptable provided it is authorised in the credit; and Issued and signed by the freight forwarder according to the conditions of the UCP 500 transport articles.  Art 30 allows a bank to accept transport documents issued by an individual freight forwarding company or by any company which is a member of a freight forwarder's association such as FIATA, NVO or similar entities or associations, provided that the document indicates that the freight forwarder is acting as a carrier or a multimodal transport operator and that it is signed or otherwise authenticated by the freight forwarder as a carrier or multimodal transport operator.  Where the freight forwarder is acting as a named agent for the carrier or the multimodal transport operator, the document should indicate the name of the carrier or the multimodal transport operator and be signed or otherwise authenticated by the freight forwarder. The document must also comply with all the conditions of UCP 500. 

Freight Payable. Banks will accept transport documents requiring that some transport charges remain to be paid.  It appears that other additional transport charges other than freight charges may be incurred, such as for cleaning of containers and returning of containers.  There is no reason why these charges should be regarded as a defect under the documentary credit.  In relation to courier charges, UCP 500 Art 33(b) provides that if the credit is issued requiring courier charges to be paid or pre-paid or a similar designation, the couriered document does not need to carry the traditional ‘freight pre-paid’ notation.  A bank will also accept an indication that the courier charges are for the account of a party other than the consignee as evidence that freight charges have been pre-paid. See Freight Prepaid

Freight Prepaid. Notation commonly appearing on the front of the bill of lading to show that the carrier has been paid for carriage of the goods. This may be a term of the letter of credit, ie, that the seller produce a ‘freight pre-paid bill of lading’ amongst other documents. Also Freight Payable/Prepaid Transport Documents in UCP 500 Art 33 which provides that Banks will accept transport documents requiring that some transport charges remain to be paid. It appears that other additional transport charges other than freight charges may be incurred, such as for cleaning of containers and returning of containers. There is no reason why these charges should be regarded as a defect under the documentary credit.

In relation to courier charges, UCP 500 Art 33(b) provides that if the credit is issued requiring courier charges to be paid or pre-paid or a similar designation, the courier document does not need to carry the traditional "freight pre-paid" notation. A bank will also accept an indication that the courier charges are for the account of a party other than the consignee as evidence that freight charges have been pre-paid.

From the loading thereof. Where goods or other movables are insured "from the loading thereof", the risk does not attach until such goods or movables are actually on board, and the insurer is not liable for them while in transit from the shore to the ship.  Rule 4 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909 (Cth).  

Frontier. Boundary boarder between countries.  The term "frontier" may be used for any frontier including that of the country of export.  It is of virtual importance that the frontier in question be defined precisely by naming the point and place in the term: Incoterms 2000.  

Fundamental Breach of Contract. A breach which deprives an innocent party of the whole benefit of the contract: Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26; 
 Fundamental breach doctrine is not part of the law of Australia:  PS Chellaram & Co Ltd v China Ocean Shipping Co The ‘Zhi Jiang Kou’ [1991] 1 Lloyd’s Rep 493 (NSWCA); and see Darlington Futures Ltd v Delco Australia Pty Ltd (1986) 161 CLR 500 at 510; Nissho Iwai Australia Ltd v MISC Corp, Berhad (1989) 63 ALJR 468 at 470. Breach of a fundamental term is a fundamental breach: Suisse Atlantique Societe d’Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1967] 1 AC 361
But note that fundamental breach has been introduced into Australia by Parliament under the Sale of Goods( Vienna Convention) Act 1986 (NSW) Schedule 1 (CISG) and its equivalent in other States and Territories which reintroduces fundamental breach as part of the domestic law of Australia.  Art 72 provides that the contract is avoided if there is a fundamental breach.

Full Set of Bills of Lading (dc). UCP 500 Art 23(a)(iv) identifies a full set of bills of lading.  This now accommodates the practice of using a sole original or a full set of one/one original where these are issued by the carrier.  

 G

Gaming or Wagering Contracts (mi). A contract of marine insurance is deemed to be a gaming or wagering contract where the assured has no insurable interest defined by the Act, and the policy is entered into with no expectation of acquiring an interest; or where the policy is made "interest or no interest" or "without further proof of interest than the policy itself" or "without benefit of salvage to the insurer" or subject to any other like term:  Marine Insurance Act 1909 (Cth) s10. See Wager policy.

General average (mi). Any loss or damage voluntarily incurred for the general safety of the ship and cargo; for example, where goods are thrown overboard in a storm.  The persons interested in the ship, freight and cargo contribute rateably to indemnify the person whose goods have been sacrificed against all but his proportion of the general loss.  Marine Insurance Act 1909 (Cth) s72.  

Good faith (mi). An assured must disclose to the insurer, before the contract is concluded, every material circumstance which is known to the assured about the object to be insured.  If the utmost good faith is not observed by either the insurer or insured, the contract may be avoided by the offended party:  Marine Insurance Act 1909 (Cth) s23.  See Uberrimae fidei.

Good Safety.  Mmeans "good physical safety" only.  A ship arriving in a sinking condition which sinks a short time later was never moored in good safety: Shawe v Felton (1801) 2 East 109.

Goods. The term means goods in the nature of merchandise, and does not include personal effects or provisions and stores for use on board.  Rule 17 of the Rules for Construction of the Policy set out in the Second Schedule to the Marine Insurance Act 1909 (Cth).  

Goods in Transit Insurance (mi). Formally known as the "warehouse to warehouse" clause, a transit clause is an insurance which attaches from the time when the goods leave the warehouse or place of storage at the place named in the policy for the commencement of transit, and it continues during the ordinary course of transit, terminating on delivery to the consignees' or other final warehouse or place of storage. see Warehouse to warehouse clause

 H

Hague Rules, Hague Visby Rules, SDR Protocol. The International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules); Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules). Protocol amending the Brussels Convention as amended by the Visby Protocol, done at Brussels on 21 December 1979 (the SDR Protocol). 

The Hague Rules ‘represent a negotiated bargain between shipowners whose interest lies in maximum immunity and cargo-owners, whose interest lies in maximum redress’: The ‘Captain Gregos’ [1990] 1 Lloyd’s Rep 310 per Bingham LJ at 312

Hague Visby Rules. See Hague Rules.

High seas. All parts of the sea that are not included in the exclusive economic zone, in the territorial sea or in internal waters of a state: UN Convention on the Law of the Sea 1982 Art 86.
Himalaya clause. Himalaya clauses appear in all sea carriage documents, together with a promise not to sue clause and a circular indemnity clause.  Their purpose is to protect the stevedores from any claims for loss or damage occurring to the goods being handled by them in the area between the terminal gate and the ship’s side.

The Himalaya clause is used to protect stevedores (and warehousemen) where the clause extends benefits to them, and it had its origins in Adler v Dickson, The Himalaya [1955] 1 QB 158 where the Master relied on an exclusion clause in the contract between a passenger and the carrier.  The court held that the benefit of the exclusion did not extend to the Master, but if it had been drafted differently, the exclusion could extend to the Master and other servants of the carrier.  See also NZ Shipping v Satterthwaite (The ‘Eurymedon’) [1975] AC 154; Port  Jackson Stevedoring Pty Ltd v Salmond and Spraggon (Australia) Pty Ltd (The ‘New York Star’) (1978) 139 CLR 231, before appeal to the Privy Council (1980) 144 CLR 300; and see the earlier case of Wilson v Darling Island Stevedoring and Lighterage Co Ltd (1955) 95 CLR 43; Godina v Patrick Operations [1984] 1 Lloyd’s Rep 333 (NSWCA); Chapman Marine Pty Ltd v Wilhelmsen Lines AS [1999] FCA 178.  See Circular indemnity, Promise not to sue.

Holder. This word is used in relation to a negotiable instrument such as a bill of exchange, bill of lading or documentary credit.

In relation to a bill of lading, a lawful holder is defined by the Sea Carriage Documents Act 1997 (NSW) and other laws as a person who: 

(a) 
has come into possession of the bill, in good faith, as the consignee of the goods, by virtue of being identified in the bill, or 

(b) 
has come into possession of the bill, in good faith, as a result of the completion, by delivery of the bill: 


(i) of any endorsement of the bill, or 


(ii) in the case of a bearer bill--of any other transfer of the bill, or 

(c) 
would be the lawful holder of the bill under paragraph (a) or (b) had not the person come into possession of the bill as the result of a transaction effected at a time when possession of the bill no longer gave a right (as against the carrier) to possession of the goods. 

Honour Policy (mi). Such policies are termed Honour Policies because the assured has to rely entirely on the honour of the insurer in the event of a loss, for the policy is not enforceable at law where the assured has entered into a contract with no insurable interest and no expectation of acquiring such an interest:  Marine Insurance Act 1909 (Cth) s(2)(a).

Hostilities (mi). Means "acts of hostility" or "operations of hostility" involving hostile acts before or after the declaration of war:  Briton SS Company Limited v R (1921) 1 AC 99, and does not mean "the existence of a state of war".

Hours of Presentation (dc). Banks are under no obligation to accept presentation of documents outside their banking hours:  UCP 500 Art 45.  

 I

Illegal Adventure (mi). A contract for carriage which is illegal by law.  There is an implied warranty that the adventure insured is a lawful one, and that so far as the assured can control the matter, the adventure shall be carried out in a lawful manner:  Marine Insurance Act 1909 (Cth) s47.  

Implied condition as to commencement of risk (mi).  There is an implied condition that the adventure insured for shall be commenced within a reasonable time, and that if the adventure be not so commenced the insurer may avoid the contract:  s48(1) Marine Insurance Act 1909 (Cth).  This implied condition may be negatived by showing that the delay was caused by circumstances known to the insurer before the contract was concluded, or by showing that he waived the condition:  s48(2).  

Implied Obligations Varied by Agreement or Usage (mi). Where any right, duty, or liability would arise under a contract of marine insurance by implication of law, it may be negatived or varied by express agreement, or by usage, if the usage be such as to bind both parties to the contract.  

Import procedures. Methods engaged for the importation of goods.  Usually the buyer of the goods is accountable for the disposition of the goods after there delivery has been received.  The buyer is also responsible for the costs and duties of customs clearance and related procedures involved in importation.  The fact that a buyer can not obtain an import clearance for the goods will not relieve him of the obligation to pay for them.  Thus the buyer would be wise to ensure that there is a suitable escape clause in the contract of sale.  

The buyer is responsible for the disposition of the goods after delivery is taken, and for the customs clearance and related procedures involved in importation.  It follows that the fact that the buyer cannot obtain an import clearance will not relieve the party of the obligation to pay for the goods.  Accordingly, like the seller, will respect to discharge of the obligations to obtain an export clearance, the buyer should insure that there is suitable escape clause in the contract of sale.

Incomplete or Unclear Instructions (dc). Instructions which remain ambiguous.  If incomplete or unclear instructions are received to advise, confirm or amend a credit the bank requested to act on those instructions may notify the beneficiary for information only and without responsibility.  The advising bank must also inform the issuing bank of the action taken and request it to provide the additional and necessary information.  The issuing bank is obliged to tender that information without delay.  It is only when clear and complete instructions have been received by the advising bank that it will act on the instructions given.

See Instructions communicated by Teletransmission, Instructions to issue/amend credits

Incoterms. Incoterms are trade terms aimed at simplifying and standardising and bringing certainty to international transactions.  The current edition is Incoterms 2000.  Incoterms are widely used in international commercial sales contracts for goods, are terms which can be incorporated into sales contracts, and complement the United Nations Convention on Contracts for the International Sale of Goods.  Their advantage is that when they are used they have an accepted meaning which reduces the potential for misunderstanding in international trade. The scope of Incoterms is limited to the rights and obligations of the parties with respect to the delivery of tangible goods sold, and are not concerned with intangibles such as computer software.

There are two misconceptions about Incoterms:

They are misunderstood as applying to the contract of carriage, when in fact they only apply to the contract for sale.  The other common contracts involving carriage, finance and marine insurance are not affected;

They are wrongly assumed to provide for all the duties which the parties may wish to include in the contract for sale, whereas they are only concerned with particular aspects, such as:

· clear goods for export and import

· packing

· buyer’s obligation to take delivery

· each party to provide proof they have completed their respective obligations

Incoterms were first published in 1936 with subsequent revision and additions having been made in 1953, 1967, 1980 and 1990.  The 2000 edition is set out in International Chamber of Commence brochure no 560: Authorised translations into 31 languages are available from ICC national committees. The following are official publications of the ICC: ICC 1999, Incoterms 2000: ICC official rules for the interpretation of trade terms, ICC Publishing SA, Paris. (ICC Brochure No 560); Ramberg, Jan 1999, ICC guide to Incoterms 2000: understanding and practical use, ICC Publishing SA, Paris.

Incoterms have been given statutory effect in Spain and Iraq.  Other countries such as France and Germany recognise Incoterms for trade custom.  In the U.S.A. interested trade circles also now recommend the use of Incoterms.  Exporters and importers can adopt Incoterms in there standard terms of business by use of the words: "the terms of this contract are CIF Sydney (Incoterms)".  The use of Incoterms are beneficial in that they (i) bring certainty to international transactions, (ii) they define the method of the delivery of the goods, (iii) they indicate the cost of the purchase price and the cost of incidental charges to the transaction: Albazero (1975) 3 WLR 491,523,  reversed AC 774 (HL). 

Categories of Incoterms

Essentially, Incoterms address the rights and obligations of the seller and buyer of goods that are being internationally traded. There are 13 such terms, which are grouped into four main Groups:

Group E: Departure.

Only one Incoterm (EXW-Ex Works) falls into this group.

Group F: Main Carriage Unpaid.

This group of terms covers those situations where the seller delivers the goods to a carrier which has been appointed by the buyer. Three Incoterms fall into this group (FCA-Free Carrier, FAS-Free Alongside Ship, and FOB-Free on Board).

Group C: Main Carriage Paid. 

This covers situations where the seller contracts the goods for carriage, but without assuming any risk of loss or damage to the goods or any additional costs resulting from events that may occur after the goods have been shipped. Four Incoterms fall into this group (CFR-Cost & Freight, CIF-Cost Insurance & Freight, CPT-Carriage Paid To, and CIP-Carriage & Insurance Paid To).

Group D: Arrival.

This covers the situation where the seller bears all costs and risks involved in bringing the goods to the agreed destination. Five Incoterms fall into this group (DAF-Delivered at Frontier, DES-Delivered Ex Ship, DEQ-Delivered Ex Quay, DDU-Delivered Duty Unpaid, and DDP-Delivered Duty Paid).

Classification of Incoterms

	GROUP
	ELEMENT
	TERM
	DESCRIPTION

	E 
	Departure

the seller makes them available to the buyer at the seller’s premises
	EXW
	Ex Works (...named place)

	F 
	Main carriage unpaid
	FCA
	Free Carrier (...named place)

	
	
	FAS*
	Free Alongside Ship (...named port of shipment)

	
	
	FOB*
	Free On Board (...named port of shipment)

	C 
	Main carriage paid
	CFR*
	Cost and Freight (...named port of destination)

	
	
	CIF*
	Cost, Insurance and Freight (...named port of destination)

	
	
	CPT
	Carriage Paid To (...named place of destination)

	
	
	CIP
	Carriage and Insurance Paid To (...named place of destination)

	D 
	Arrival
	DAF
	Delivered at Frontier (...named place)

	
	
	DES*
	Delivered Ex Ship (...named port of destination)

	
	
	DEQ*
	Delivered Ex Quay (...named port of destination)

	
	
	DDU
	Delivered Duty Unpaid (...named place of destination)

	
	
	DDP
	Delivered Duty Paid (...named place of destination)


See also International Rules for Interpretation of trade terms.

Indemnity (mi). It is the sum which an assured can recover in respect of a loss on a policy by which he is insured:  Marine Insurance Act 1909 (Cth) s73(1).  See Indemnity insurance and indemnity principle

Indemnity Insurance (mi). A contract for the protection or security of goods against damage or loss.  A contract of insurance is a contract of indemnity:  the amount recoverable is measured by the extent of the assured's pecuniary loss.

Indemnity Principle (mi). The indemnity principle is the cardinal principle of insurance:  it concerns the making good to a merchant or ship owner any loss arising from the destruction of property by tempest or other sea peril. However, marine insurance is not a complete indemnity.

Independence of the Letter of Credit (dc). The letter of credit is separate from and independent of the underlying contract of sale or other transaction.  Thus it is known as the ‘independence’ or ‘autonomy’ principle:  Cruikshank v Westpac Banking Corporation (1989) 1 NZLR 114 at 121.  The principle is stated in UCP 500 Art 3 in the following terms: 

 credits by their nature, are separate transactions from the sales or other contract (S) on which they may be based and banks are in no way concerned with or bound by such contract (S) even if any reference whatsoever to such contract (S) is included in the credit.  
See Autonomy of the Letter of Credit

Injury (mi). The ship owner is entitled to damages or compensation for loss of life of or personal injury to or illness of any person in or on board or near the vessel, including hospital, medical or funeral expenses, for which the owner may in consequence be liable, arising out of negligent navigation or management of the ship or other negligent act of omission on board of or in relation to the ship.

Inherent  vice (mi). An inherent vice is one which is an innate or natural or normal quality of the goods.  The expression inherent vice refers to the sort of vice which by its internal development tends to the destruction or injury of the animal or thing to be carried:  Blower v Great Western Railway Company (1872) LR CP 655.  S(61)(2)(c) of the Marine Insurance Act 1909 contemplates that parties may contract out of the statutory protection with regard to a loss of the inherent vice of the goods. 

Inland carriage. Inland carriage of goods in an international transaction involves carriage of the goods at either end of the international carriage, but also involves international carriage where the goods are carried over an international boundary by rail, road or waterway.  Inland carriage is usually governed by domestic law (if any) rather than international conventions,  though some nations have modified their domestic laws for inland carriage of goods in international trade, eg in the US the Harter Act applies to domestic waterborne trade including Alaska, Hawaii and Puerto Rica, and where a through intermodal Bill of Lading is issued, inland transport is governed by the Interstate Commerce Act, 49 US Code Chapter 107, subchapter III. In addition, in Europe the following conventions apply:

Convention concerning International Carriage by Rail (COTIF)

Uniform Rules concerning the Contract for International Carriage of Goods by Rail (CIM)

International Convention concerning Carriage of Passengers and Luggage by Rail (CIV)

International Convention to Facilitate the Crossing of Frontiers for Goods Carried by Rail

Convention on the International Carriage of Goods by Road (CMR)

Protocol to the Convention on the International Carriage of Goods by Road

Similarly, Road Waybills, Rail Waybills and Consignment Notes certify that a contract has been signed between the consignor and the carrier (i.e. road or rail carrier) for transportation of the goods by road, rail or inland waters.

Inland waterway (when delivery takes place). Concerns the carriage and delivery of goods by inland waterways.  Delivery takes place when loading onto a vessel provided by the buyer is completed at the seller premises.  Delivery is otherwise completed when the goods are delivered to the carrier or person acting on its behalf.  This is not an Incoterm. 

Instalment Shipments/Drawings (dc). Concerns the availability of a letter of credit if instalment deliveries are not drawn or shipped within the period allowed for that instalment: UCP 500 Art 41.  See Partial shipment/drawings.

Institute Clauses (mi). Clauses published by the Institute of London Underwriters and incorporated into marine insurance policies by reference.  

Institute Time Clauses Hulls (mi). Clauses which involve the connection and continuance of a marine insurance policy.  Concerns the attachment and duration of the risk, ie the period during which the insurer is liable for any loss or damage which may be suffered by the subject matter insured.  The attachment and duration of the risk under the policy will depend on its terms.  Thus, for example, a vessel may be insured from 12 noon 1 January 1994 to 12 noon 1 January 1995.  Under such a policy the risk will normally terminate at 12 noon 1 January 1995, but policies often contain a "continuation clause".  Thus should the vessel at the expiration of the policy be at sea or in distress etc, she shall, provided previous notice has been given to the underwriter be held covered at a pro rata monthly premium to her port of destination:  Seashell Shipping Corporation v Mutualidad de Seguros Del Instituto Nacional de Industria (Bermagnum ex Tarraco Augusta) (CA) (1989) 1 Lloyds Rep 47.

Instructions Communicated by Teletransmission (dc). Concerned with the electronic communication of instructions.  UCP 500 Art 11 states that telecommunications should clearly indicate whether they contain operative instructions or whether the operative instructions will be contained in a subsequent confirming letter.  The word ‘authenticated’ in UCP 500 Art 11(a)(i) indicates that the conditions apply only to an authenticated teletransmission of a credit or amendment.  If the teletransmission is not ‘authenticated’ it is proper for the bank not to treat the teletransmission as the operative credit or amendment.  The bank should have teletransmission authenticated in order to protect itself.  See Incomplete or unclear instructions

Instructions to Issue/Amend Credits (dc). Instructions concerning the issuance and the amendment of letters of credit must be clear, complete, unambiguous and precise.  Banks are obliged not to include excessive detail in the letter of credit or in any amendment made to that letter of credit: UCP 500 Art 5. 

Insurable interest (mi). Persons will have an insurable interest in the subject matter of the insurance. The interest which the assured has in the subject matter of the insurance:  Dunlop Bros & Company v Townend (1918-1919) ALL ER Rep 575:  Marine Insurance Act 1909 (Cth) s32(3).

An insurable interest is defined under s11 of the Marine Insurance Act 1909.  Insurance may attach itself to the following interests and relationships:  see ER Hardy Ivamy Marine Insurance, Chapter 4 as:

1
Owner:

(a) 
Ship, MIA s20(3);

(b)
Cargo (terms of the contract of sale, including Sale of Goods Act and Incoterms and time of passing of property); 

(c)
Freight:

I
Ordinary freight (the ship owner);

II
Chartered freight 


(dependent on the charterparty terms):


(i)
shipowner, where payment contingent on an event;


(ii)
shipowner, where advance freight, see MIA s18;


(iii)
charterer of a general ship;

III
Owner’s trading freight, ie profit where shipowner carries own goods in own ship;

2
Mortgagor and mortgagee, MIA s20(1) and (2);

3
Master and crew, MIA s17;

4
Agent, MIA s20(2);

5
Carrier;

6
Lien holders and pawnors;

7
Trustees and executors;

8
Captors, MIA s13(1);

9
Insurer, MIA s15(1);

10
Persons expecting a profit from a marine adventure;

11
Lender of money on bottomry or respondentia, MIA s16;

12
Marina operator. 

Insurable  value (mi). The value of a ship insured under a voyage policy is that which she is worth at the port where the voyage commences, including all her stores and money advanced for seaman's wages, the whole being covered by the premium and commission for effecting insurance:  Marine Insurance Act 1909 (Cth) s22.  

Insurance (mi). Insurance is a contract of speculation.  The facts upon which the risk is to be computed, lie, for the most part, within the knowledge of the assured only.  The underwriter must therefore rely upon him for all necessary information; and must trust him that he will conceal nothing, so as to make him form a wrong estimate.  If a mistake happens, without any fraudulent intention, still the contract is annulled, because the risk is not the same which the underwriter intended.  The concept of uberrimae fidei (utmost good faith) forbids either party by concealing what he privately knows to draw the other into a bargain from his ignorance of the fact and his belief to the contrary:  Marine Insurance Act 1909 (Cth) s23. 

Insurance Agent (mi). A person who is employed to effect insurance on behalf of another.  An act of an insurance agent, done within the scope of his authority finds his principal.  An agent must be as diligent in disclosure as his principal, and pass his knowledge about the thing insured with the utmost assiduity to the insurer.  Neither fraud nor neglect on the part of the agent will excuse the principal, who will be held responsible for his representative in this respect:  Marine Insurance Act 1909 s25. Marine insurance.

Insurance Broker (mi). A mercantile agent for the purchase and sale of insurance.  The primary duty of a broker is to act bona fide in all cases, and carry out an assured's instructions with proper skill and care.  The broker is responsible for giving due notice of abandonment to the underwriter, Comber v Anderson (1808) 1 Camp 523.  The broker is presumed to collect the sums due from the underwriters in the event of a loss happening, in consideration of the commission he received for effecting the insurance, Bousfield v Creswell, Executor of Whitfield (1810) 2 Camp 545.  After the policy is effected the broker is entitled to a lien as against the assured:  Marine Insurance Act 1909 (Cth) s59(2).  The broker is also entitled to brokerage fees from the insurer. 

Insurance certificate (mi).  The certificate or summary of the insurance policy showing the underwriter and details of the insurance cover in short form. It is usually this certificate which is provided to the buyer with the shipping documents.

Insurance Contract (mi). An insurance contract is a contract whereby a person called the insurer agrees in consideration of money paid to him, called the premium, by another person called the assured, to indemnify the latter against loss resulting to him on the happening of certain events.  See Marine Insurance Act 1909 s7,  and s23 for the concept of uberrimae fidei (utmost good faith). 

Insurance Document (dc). The insurance certificate for the goods insured.  When a seller agrees to insure goods on behalf of a buyer, the letter of credit requires presentation and verification of the insurance document.  This requires precise details of the type of insurance document and the extent of insurance cover required.  Banks will not accept an insurance document unless it clearly indicates that it is effective at the latest from the date of loading on board or taking in charge of the goods.  The date of issuance is normally decisive.  It is not the duty of the banks to interpret the extent of the cover or lack thereof in the case of clauses such as ‘warehouse to warehouse’ or ‘lost or not lost’:  UCP 500 Art 34(e).  

Insured  (mi). Used interchangeably with the word ‘assured’.  A person or body who agrees to pay money to an insurer to insure against loss to their property on the happening of certain events. 

Insured's Duty of Disclosure (mi). The insured is under a duty to disclose every material circumstance known to him, and that which ought to be known by him, about the thing insured.  Marine Insurance Act 1909 (Cth) s24.  See Materiality.

Insurer (mi). A person or body who agrees in consideration for money paid to them, to make good a loss which an insured has suffered on the happening of certain events.  See Underwriter.

Intended Ports. A bill of lading must show the port of loading and the port of discharge consistent with the letter of credit, for it is not sufficient for the carriers to refer to ‘intended’ ports. A bill of lading is issued after the goods are loaded on board as it is prima facie evidence of the condition of the goods at the time of their receipt by the carrier: Hague Visby Art 3 r4, and therefore it is inconsistent for a bill of lading to only indicate an intended port of loading, see Hague Visby Art 3 r7  as the shipper is entitled to demand a ‘shipped’ bill of lading. A notation on the bill of lading showing ‘intended port of loading’ or ‘intended port of discharge’ does not satisfy the stipulated condition of a port to port shipment and requires a definite declaration of carriage from the actual port of loading to the port of discharge. 

Intended Vessel (dc). UCP 500 Art 23(a)(ii) requires proper execution of the on-board notation when the bill of lading presented indicates an ‘intended vessel’.  The wording requires the on-board notation to show explicitly that the on-board notation reflects the condition of carriage on board the actual ocean vessel of a port to port carrier.  This removes the burden on banks to decide whether the on-board notation relates to placing the goods on board the ‘intended vessel’ or the actual vessel.  

Intermediary Bank, responsibility of  (dc). The bank which acts between the advising and confirming banks.  An intermediary banks responsibility is defined by what it has agreed to do.  Because the relationship between the issuing and advising banks is one of principal and agent, it appears that if the intermediary bank complies with the instructions of the issuing bank, it is entitled to reimbursement by that issuing bank.  

International Payments. There are four traditional methods of payment, each with different levels of risk for the seller and buyer:

	
	Method
	Description
	Seller’s risk
	Buyer’s risk

	1
	Cash with  order
	Buyer pre-pays before despatch by:

Cheque

Bill of exchange

Bank draft

Telegraphic transfer (T/T)

Electronic transfer
	None
	Non receipt of goods ordered

	2


	Open account
	Regular shipment of goods.

Buyer pays after receipt either of shipping documents or actual goods
	Non-payment
	None

	3
	Documentary collection
	Seller asks remitting bank to make arrangements for payment with buyer’s bank (correspondent bank) to collect payment on a bill of exchange drawn on the buyer by the seller

Payment is by

D/A or D/P
	Non-payment due to insolvency of buyer after the goods are despatched and before payment is made
	Payment is made on receipt of the documents, so there is risk the goods will not conform with the order

	4
	Documentary credit
	Bill of exchange or

Letter of Credit (L/C)
	No risk provided documents conform to contract
	Payment is made against receipt of the documents so there is risk the goods will not conform with the order


See KCDM Wilde (Editor) International Transactions, Law Book Co 1993, Chapter 3,  L Roberts, International Payments p74.

1
Cash with order

This is analogous to the purchase of goods over the internet using a credit card but without the protection offered by the credit card in the event of non-delivery. 

This method is usually confined to payment between related companies such as parent and subsidiary: eg IBM Inc in the US and IBM Australia Pty Ltd; but might extend to unrelated parties in a well established and trusted trading relationship which has existed for many years.

2
Open account

This method is used between related companies, and where there is a well established and trusted trading relationship.  Some 40% of international trade uses this method: Hoyle, The Law of International Trade (1985). The seller can reduce his risk by insuring against non-payment (eg Export Finance and Insurance Corporation (EFIC)), factoring the debt (either on a  recourse or non-recourse basis), or using a confirming house.

3
Documentary collection

This method uses a bill of exchange from the buyer which the seller hands to the remitting bank with the shipping documents (eg commercial invoice, inspection certificates, bill of lading, marine insurance certificate). The remitting bank creates a collection order and sends these documents to the correspondent bank which releases the documents to the buyer on payment (documentary remittance).

Payment is by:


D/A  – documents against acceptance.


This describes where the buyer accepts the bill of exchange;


D/P – documents against payment


Where the buyer pays for the goods.

‘Clean remittance’ occurs where the bill of exchange is sent without the shipping documents;

‘Documentary bill’ occurs where the bill of exchange is attached to the bill of lading;

‘Documentary remittance’ is where the bill of exchange is sent to the correspondent bank with the shipping documents.

See Bills of Exchange, Documentary Credits

4
Documentary credit

This method involves use of a bill of exchange, but most commonly a Letter of Credit (L/C).

See Documentary Credits

Inspection, pre-shipment. The buyer may wish the goods to be subject to independent inspection before shipment and in some cases government regulations may so require.  In both cases Incoterms 2000 contemplates that the buyer pays these costs unless the contract otherwise provides.

International Rules for the interpretation of trade terms. Rules published by the International Chamber of Commence.  A term used interchangeably with Incoterms 2000. 

International Sale of Goods Contract. An international sale of goods contract involves a contract in which a seller and a buyer agree that they will sell and buy nominated goods for an agreed price determined under contract.  This view is clearly simplistic, generally parties require more detail: that detail is provided in Art1 of the International Sale of Goods Act (Vienna 1980), which has force of law in Australia, and is reproduced in Sale of Goods (Vienna Convention) Act 1986 (NSW).  This convention covers situations where the places of business of the buyer and seller are in different contracting states, or when the rules of private international law lead to application of the law of a contracting state.  However the convention is limited by the fact that application of the convention to specific contracts does not have mandatory force.  Rather it is generally confined to cases where the parties to the contract have omitted to exclude, or modify special trade usages from there standard term contract. 

Irrevocable credit (dc). An irrevocable credit is a definite undertaking on the part of an issuing bank.  It constitutes an engagement of that bank to the credits beneficiary, or the beneficiary and beneficial holders drafts drawn and/or documents presented under that credit.  If the event that the terms and conditions of the credit are complied with payment, acceptance or negotiation of the credit will be fulfilled. An irrevocable L/C has an express condition that it can not be revoked without the consent of the beneficiary, which makes provides security against non-payment. UCP 500 Art 9(a). See Letters of Credit, Revocable credits.

Issuance Date of Documents versus Credit Date (dc). Concerned with the concept of limited acceptability of documents issued prior to the issuance date of the credit.  Unless otherwise stipulated in the Credit, banks will accept a document bearing a date of issuance prior to that of the Credit, subject to such document being presented within the time limit set out in the Credit and in UCP 500 Art 22 which canvasses the concept of limited acceptability of documents issued prior to the issuance date of the Credit.  

 J

Jettison.  The voluntary sacrifice in time of peril of something in or upon the ship by throwing it overboard with the intention of preserving the ship and cargo.  Where the jettison is rendered necessary by an inherent vice, and not by the perils insured against, the insurer is not liable:  Taylor v Dunbar (1869) LR 4 CP 206.  If the jettison is justifiable, it is not necessary that it should have been made by the order of the master as any person performing the act is deemed to be the agent of the owner for that purpose:  Mouse's Case (1608) 12 Co Rep 63.

Jurisdiction. Jurisdiction in international trade is concerned with the competence of a court to determine a dispute where there is foreign law involved, and involves the exercise of discretion whether to exercise its jurisdiction.  Choice of jurisdiction is to be distinguished from choice of law. Choice of jurisdiction may also be subject to limitations of choice. In admiralty proceedings in personam, jurisdiction is determined by the common law and depends on service of court process on the defendant within the jurisdiction, or service ex juris as may be allowed under statutory rules of a court.

Bills of Exchange laws in most countries are based on the original UK Act, eg in Australia the Bills of Exchange Act (Cth), s77 identifies the relevant law as determined:

(a) 
the validity of the form of the bill is determined by the law of the place of issue, and acceptance and indorsement is determined by the law at the place where the contract is made;

(b) 
drawing, indorsement and acceptance is determined by the law at the place where the contract is made, and an inland bill which is indorsed in a foreign country, Australian law applies to the interpretation of the indorsement as regards the payer;

(c) 
duties of the holder for presentment or payment are determined by the law of the place where the act is done or the is dishonoured.

Some countries provide a jurisdiction clause in their law concerning the carriage of goods by sea, although it is not directly covered by the Hague Rules or the Hague Visby Rules.  Eg, the Carriage of Goods by Sea Act 1991 (Cth) s11(1) provides:

(1)
the parties to a sea carriage document relating to the carriage of goods from any place in Australia to any place outside Australia are taken to have intended to contract according to the laws at the place at shipment.

(2) 
An agreement (made in Australia or elsewhere) has no effect so far as it purports to preclude or limit the jurisdiction of a court in Australia.

The Hague and Hague Visby Rules apply the convention to every Bill of Lading concerning the international carriage of goods by sea, Art 10(2):

The provisions of this Convention shall apply to every Bill of Lading relating to the carriage of goods between ports in two different States if:

(a)
the Bill of Lading is issued in a Contracting State, or

(b)
the carriage is from a port in a Contracting State, or

(c)
the contract contained in or evidenced by the Bill of Lading provides that the rules of this Convention or legislation of any State giving effect to them are to govern the contract

whatever may be the nationality of the ship, the carrier, the shipper, the consignee, or any other interested person.

Each Contracting State shall apply the provisions of this Convention to the Bills of Lading mentioned above.

This Article shall not prevent a Contracting State from applying the rules of this Convention to Bills of Lading not included in the preceding paragraphs.

Similarly, the international carriage of goods by air is governed by the Warsaw Convention, Art 28.

1. 
An action for damages must be brought, at the option of the plaintiff, in the territory of one of the High Contracting Parties, either before the Court having jurisdiction where the carrier is ordinarily resident, or has his principal place of business, or has an establishment by which the contract has been made or before the Court having jurisdiction at the place of destination.

 2. 
Questions of procedure shall be governed by the law of the Court seised of the case.

See also Anti-suit Injunction, Choice of Law, Forum conveniens and forum non conveniens 

K

Knowledge (mi). An insurer is presumed to know and contract with reference to every trade usage which may operate on the subject matter of the insurance, for example, an assured is under no duty to disclose the mode of loading at the ports mentioned in the policy, mode of unloading at the port of destination, that stowage on deck may in certain cases be in accordance with the usage of the trade, general nature and circumstance of the branch of trade to which the policy relates.  Even if the trade is newly established, the usages are presumed to be known to the insurer.  The insurer is also presumed to know that war is imminent, or that a state of war exists in some remote part of the world:  Schloss Bros v Stevens (1906) 2 KB 665.  A reinsurer is presumed to know that the original insurance policy may contain a "continuation" clause:  Charlesworth v Faber (1906) 5 Comm Cas 408.

L

Land Risk (mi) . Involves risk and loss that occurs on land as a result of marine adventure.  For a contract to be upheld as one of marine insurance it is essential that the loss which is insured against is one incident to a marine adventure.  Marine Insurance Act 1909 (Cth) s8(1). 

Latent Defect. A defect which is not discovered on an examination by a reasonably careful skilled man: Prudent Tankers Limited SA v Dominion Insurance Company Limited, the Caribbean Sea (1980) 1 LlL Rep 338.  See Inherent vice.

Lawful holder. See Holder

Law of the place where the property is situated (lex rei sitae). There is no difficulty in international law for a Court to apply the law of another country.  Eg, a case where an Australian Court accepted the evidence of an expert on German law in a dispute between a German seller and Australian buyer, in Roder Zelt-Und Jallenkonstruktionen GmbH v Rosedown Park (1995) 57 FCR 216 per Von Doussa J, the expert’s evidence was applied by the Court: at 223: 

The property effect of agreements of the parties is, therefore, determined by German law for as long as the items sold are in Germany. According to German private international law the property law effect is to be assessed under Australian law when the goods are in Australia. It is unclear which law applies to agreements which are entered into during the transportation of goods. The overriding view in the literature is that the law of the destination applies (in this case Australia)… 

If an item is brought to another country following agreement on retention of title the validity of the retention of title agreement is determined initially by the law of the country in which the item purchased was located at the time the retention of title agreement was entered into. If under German law a retention of title agreement had been entered into when the item arrives in the other country the law of the other countries (sic) determines the continuing existence of retention of title agreement and the content and performance of this agreement... 

Under German law, the property law effect of the retention of title is that the transfer of title ... takes effect on condition precedent that the purchase price be paid in full. This means that the title only passes to the buyer when the purchase price has been paid in full to the seller... 

The choice of law and the choice of jurisdiction or forum are distinguished and may be different. 

In an international commodity contract a question arises about whether the law of the seller or the law of the buyer applies. This problem is often dealt with by a contractual term which deals with the choice of law.  The choice of law clause usually clearly states the applicable law, eg – This contract is governed by the Law of (name of country).

The following table shows how there may be many different potential jurisdictions in an international transaction involving the sale of goods, carriage, payment and marine insurance:

	Jurisdiction
	Contract
	Possibility
	Notes

	1
	Sale of goods
	Seller in one jurisdiction
	

	2
	
	Buyer in another jurisdiction
	

	3)
	
	Contract contains law and jurisdiction clause invoking another jurisdiction
	Eg, the seller is in a different jurisdiction to where the goods originate

	3)
	
	Contract contains arbitration clause
	Eg, arbitration to be conducted in another jurisdiction

	4
	Transport contract

 Inland - Road/Rail
	Combined transport, 1st stage - inland to port of loading
	Eg, the seller is in a different jurisdiction to where the goods originate

	5 )
	Transport contract

Ocean
	Ocean carriage 2nd stage
	Eg, the law of the ship’s flag; Bill of lading nominates jurisdiction or contains arbitration clause.  Some jurisdictions prohibit an ouster of jurisdiction clause, see Cogsa 1991 (Cth) s11;

Charterparty nominates jurisdiction or contains arbitration clause.

	6
	Transport contract

Ocean
	Salvage claim
	Another jurisdiction could be introduced if there is a salvage claim.

	5 )
	Transport contract

Air
	Air carriage

2nd stage
	The Warsaw Convention allows the carrier to be sued in one of three jurisdictions, see Art 28

	7
	Sale of goods
	Seller exercises right of ‘stoppage intransitu’
	Eg,  goods discharged from carrier before port of delivery

	8
	Transport contract

Ocean
	Insolvency of carrier results in arrest of ship and discharge of cargo at a foreign port
	

	9
	Transport contract

Ocean & air
	Inland 3rd stage, airport of landing or port of discharge to inland delivery
	 

	10
	Transport contract


	Warehouse or bond store
	May involve customs bond store,  if goods stolen customs charges payable as entry into home consumption

	11
	Payment
	If payment in another jurisdiction
	Could involve bill of exchange, letter of credit or payment to a bank account in another jurisdiction 

	12
	Marine insurance
	Law and jurisdiction clause could introduce another jurisdiction if the claim is disputed
	Eg. Claim made at port of discharge but declined by insurer who must be sued in another jurisdiction 


LCL. Less than a container load. Term used to indicate that goods stowed in a contained for transportation have failed to fill that container.  This is not an Incoterm.  See FCL.

Leakage (mi). The escape of liquid through a hole in a container which might or might not be discernible, or through the pores of the material of which the container was made:  De Monchy v Phoenix Insurance Company of Hartford (1929) 34 LIL Rep 201.  The liability of the insurer is excluded by the Marine Insurance Act 1909 s61(2)(c). 

Legal expenses Insurance (mi). The owner of property is entitled to recover in respect of costs and expenses, including legal costs and charges, which he may incur in respect of or in avoiding or attempting to avoid any liability or expenditure against which he is wholly or partly insured. 

Legality (mi). There is an implied warranty that the adventurer insured is a lawful one, and that so far as the assured can control the matter, the adventure shall be carried out in a lawful manner:  Marine Insurance Act 1909 (Cth) s47.  See Illegal adventure.

Legal Relationship between Buyer and Bank (dc). The relationship between the applicant for the credit (the buyer) and the issuing bank is one of contract.  The contractual terms of the agreement are that if the issuing bank adheres to the terms of the mandate, which is contained in the application for the letter of credit, then the issuing bank is entitled to be indemnified.  Implied in that contract is the expectation that the issuing bank will anoint another bank to act on its behalf in the sellers country.  As agent of the issuing bank, if the correspondent (or confirming) bank does not follow the instructions of the issuing bank than it will loss its right to indemnify and to claim fees or commission.  

See Legal relationship between buyer and seller, Legal relationship between seller and bank

Legal Relationship between Buyer and Seller (dc). The terms of a letter of credit are a matter of contract law between buyer and seller.  Such contracts should be precise and detailed as to when the credit is opened, when it expiries, and the documents that will be needed to be complied with before the credit will be honoured:  Trans-trust SPRL v Danubian Trading Company (1952) 1 All ER 970 at 976. See Legal relationship between Buyer and Bank, Legal relationship between Seller and Bank.

Legal Relationship between Seller and Bank (dc). Concern with the relationship between the seller of the credit and the bank.  There is no contract between the seller and the issuing bank if the credit is revocable.  However if the credit is confirmed then the seller and the confirming bank enter into a contract.  No contractual relationship will exist if the bank merely advises on the credit. See Legal relationship between Buyer and Bank, Legal relationship between Buyer and Seller.

Letter of Credit (dc). A method of payment for goods in the export trade.  A letter of credit defining characteristic is its documentary nature: documents being used as a means of representing title to goods and financing transactions.  A paying bank on a letter of credit is prepared to pay the export of the goods because it holds the documents as collateral security and, if necessary, can take recourse to the issuing bank, which in turn can recourse to the buyer as instructing customer.  A typical form of documentary credit is a Letter of Credit (L/C) and this contains the terms of the agreement between seller and buyer. Letters of credit (documentary credits) are the most frequent method of payment for goods in the export trade. They have been described by Kerr LJ in RD Hardbottle (Mercantile) Ltd v National Westminster Bank Ltd [1978] QB 146,155 as "…the life blood of international commerce". See also Intraco Ltd v Notis Shipping Corporation of Liberia. The Bhoja Trader [1981] 2 Lloyd’s Rep 256 per Donaldson LJ and Ackner LJ at 257: 

Irrevocable letters of credit and bank guarantees given in circumstances such that they are equivalent to an irrevocable letter of credit have been said to be the life blood of commerce. Thrombosis will occur if, unless fraud is involved, the courts intervene and thereby disturb the mercantile practice of treating rights thereunder as being equivalent to cash in hand. 

The law relating to Letter of Credit is founded on the two principles of  autonomy of the credit, and the doctrine of strict performance.  

The feature common to all types of letters of credit is that as a result of the underlying agreement between the seller and the buyer for the sale of goods, the buyer arranges for payment by a bank to the seller on presentation of specified documents. The letter of credit will usually require production of the transport documents as proof that the goods have been shipped, and the performance of other contractual conditions.  On presentation of the shipping documents set out in the L/C the bank pays the purchase price under the terms of the credit, by sight payment, deferred payment, or by acceptance or negotiation of a bill of exchange drawn by the seller. 

The essence of the letter of credit transaction is its documentary character independent of the physical goods. The goods are represented by the bill of lading which is a document of title and may often be used to finance the transaction: TD Bailey, Son & Co v Ross T Smyth & Co Ltd (1940) 56 LTR 825 per Lord Wright at 828: 

The general course of international commerce involves the practice of raising money on the documents so as to bridge the period between the shipment and the time of obtaining payment against documents. 

The documentary character of this type of bankers' credit which is used in international trade cannot be over-emphasised. The paying bank will pay the exporter because it holds the documents as collateral security and, if necessary, can take recourse to the issuing bank which, in turn can take recourse to the buyer as instructing customer.

There is a close relationship between letters of credit and bills of lading. When transport documents are tendered under a documentary credit the bank will scrutinise them to ensure they comply with the terms of the letter of credit. The bank owes a duty to its customer to refuse documents which do not strictly conform, and the beneficiary of the credit must comply with the terms of his contract with the issuing banker.

There are three principles which are fundamental to understanding how an L/C operates:

1 Contract between the buyer and seller

The L/C is a contract between the buyer and seller and the law of contract applies. The terms of the L/C may appear in the contract of sale, and will contain the following information:

Identify the Issuing Bank (the buyer’s bank);

Name the Applicant (buyer);

Name the Beneficiary (seller);

Name the Advising/Confirming bank;

State the opening date;

State the expiry date;

Identify the type of credit to be opened;

Set out relevant terms and conditions, and describe the documents to be tendered for payment, such as:

commercial invoice;

certificate of insurance (not the policy)

evidence of shipment (eg a clean shipped onboard bill of lading);

certificates of origin, quality, condition, cleanliness of ship’s hold etc.

As a matter of contract law, the rules of construction apply, but in international trade issues of governing law and jurisdiction become important as construction rules vary between jurisdictions, eg whether the contract is to be interpreted by applying common law rules such as the parole evidence rule or other rules such as whether all the facts and circumstances are to be taken into consideration: see CISG rules of interpretation. 

Opening of the L/C might be regarded as a condition precedent to the contract, and failure to open the L/C is constructed as meaning that no contract is formed, or alternatively it goes to performance so that the buyers failure to open the credit allows the seller to not deliver the goods: see Wilde, International Transactions, Law Book Co 1993, Chapter 3, JL Roberts International Payments p83, but also see CISG which sets out the buyer’s obligations, including the obligation to make payment.

2 Automony

The documentary credit is autonomous and constitutes a contract between the banker and the beneficiary which is independent of the other contractual relationships between buyer and seller: UCP500, Art 3:

Credits by their nature, are separate transactions from the sales or other contract(s) on which they may be based and banks are in no way concerned with or bound by such contract(s), even if any reference whatsoever to such contract(s) is included in the credit.


And UCP500 Art 4:

In credit operations all parties concerned deal in documents and not in goods, services and/or other performances to which the documents may relate.

The issuing (buyer’s) bank has no authority to exercise any discretion about the documents and can not refuse to perform its obligations under an irrevocable credit on the grounds that the seller has shipped defective goods, as any dispute between the buyer and seller has to be resolved independently of the letter of credit transaction.  In Hamzeh Malas v British Imex Industries [1958] 2 QB 127 the plaintiffs in Jordan purchased a large quantity of reinforced steel to be delivered in two instalments with payment by two confirmed letters of credit, one for each shipment.  The letters of credit were duly opened and payment made against the first upon the first delivery.  The plaintiffs then complained that the first shipment was defective and sought an injunction to prevent payment under the second letter of credit.  Donovan J refused the injunction and the matter went on appeal.  In the Court of Appeal it was held that a confirmed letter of credit constituted a bargain between the banker and vendor of the goods, which imposed on the banker an absolute obligation to pay, irrespective of any dispute there might be between the parties regardless of the condition of the goods.

There are two exceptions to this rule: 

A
Fraud

In England: Where the bank knows that the documents tendered are forged or fraudulent: The American Accord (HL) [1982] 2 Lloyd’s Rep 1.  The fraud must be proved conclusively and not merely alleged: Discount Records v Barclays Bank [1975] 1 Lloyd’s Rep 444 per Megarry J; Edward Owen Engineering Ltd v Barclays Bank International Ltd [1978] QB 159 (CA); Tukan Timber v Barclays Bank [1987] 1 Lloyd’s Rep 171. Also see United City Merchants (Investments) Ltd v Royal Bank of Canada [1983] AC 168 per Lord Diplock at 183.

In the US: See the UCC 5-114(2); Sztejn v J Henry Schroder Banking Corporation 31 NYS (2d) 631 (1941); Ashbury Park & Ocean Grove Bank v National City Bank of New York 35 NYS (2d) 985 (1942); Intraworld Industries Inc v Girard trust Bank 336 A (2d) 316 (1975) at 325f; Werner v AL Grootemaat & Sons Inc 259 NW (2d) 310 at 315 (1977); First Arlington Natinal Bank v Stathis 413 NE (2d) 1288 (1980) at 1295; Wyle v Bank Melli of Tehran, Iran 577 F Supp 1148 (1983); Roman Ceramics Corp v Peoples National Bank 714 F (2d) 1207 (1983); Itek Corp v First National Bank of Boston 730 F (2d) 19 (1984) at 24; Mercede Centre Inc v Equibank 518 A (2d) 1291 (1986) at 1295.  

In Australia: Contronic Distributors Pty Ltd (Receiver and Manager Appointed) v Bank of New South Wales [1984] 3 NSWLR 110; Inflatable Toy Co Pty Ltd v State Bank of New South Wales (1994) 34 NSWLR 243 (Young J) which identified a number of tests in order to justify refusal of  payment for an irrevocable letter of credit on the ground of fraud:

(i)
the bank had notice of the fraud prior to presentation of the drafts of the instruments (at 248G -249D);

(ii)
must be gross fraud, ie the wrongdoing of the beneficiary has so vitiated the entire transaction that the legitimate purposes of the independence of the issuer’s obligation would no longer be served (at250B-G);

(iii)
the fraud must be clearly established (at 251D);

(iv)
(Obiter) it is sufficient for the bank to refuse payment if it has proof if the fraud prior to payment (at 252E);

(v)
(Obiter) the original payee of the bill cannot be a holder in due course under s34 of the Bills of Exchange Act 1909 (Cth) (at 253A). 


For a history of the law see Hortico (Australia) Pty Ltd v Energy Equipment Co (Australia) Pty Ltd (1985) 1 NSWLR 545 (Young J); Fellinger ‘Letetrs of Credit: the Autonomy Principle and the Fraud Exception’ (1990) 1 JBFLP 4; Sarna, Letters of Credit, 2nd ed (1986) Toronto, Carswell at 133 to 149.

Illegality

Where the underlying transaction is illegal: The American Accord (HL) [1982] 2 Lloyd’s Rep 1; Mahonia Ltd v JP Morgan Chase Bank & Anor [2003] 2 Lloyd’s L Rep 911. Where the transport documents consist of bills of lading, the bank invariably asks for the delivery of a full set of original bills. If it did not, a fraudulent shipper would be able to obtain payment under the letter of credit on one of the three sets of originals, and advances from another bank on the security of the other originals constituting the set. 

3 
Doctrine of strict compliance

The L/C sets out the documents that are to be produced, and specifies what they are to say before the bank is authorized to pay the L/C.  The bank acts as the buyer’s agent and has no authority to pay against documents which do not strictly comply with the instructions received by the bank. The guiding policy to this rule is that the advising bank is a special agent of the issuing bank who is a special agent for the buyer.  In the event that such an agent breaches his authority, the principal is entitled to disown the act of the agent.  The agent cannot recover from the principal and must bear the commercial risk of the transaction.  Documents which are tendered but which fail to conform with the letter of credit may be refused by the bank, and in the majority of cases that refusal will be upheld by the courts: Equitable Trust Co of New York v Dawson Partners Ltd (1926) 27 Ll LR 49 per Lord Sumner at 52:

There is no room for documents which are almost the same, or which will do just as well.

The issuing (buyer’s) bank must consider whether the L/C on its face, appears not to be in accordance with the L/C, and then determine on the documents alone whether to accept or refuse them.  If the issuing (buyer’s) bank refuses to accept the documents it claims that they appear on their face not to be in accordance with the terms and conditions of the L/C: UCP500, Art 16(b). There are many cases on this topic.

The penalty for the issuing bank for failure to observe the doctrine of strict compliance is that it loses the right to be reimbursed by the buyer: Equitable Trust Co of New York v Dawson Partners (1926) 27 Ll L Rep 49.  But the bank is not required to verify the authenticity of the documents: UCP500 Art 17. 

See Autonomy of the letter of credit, Commercial invoice. Documentary credit, Letters of credit and bank indemnities, Performance guarantees

Lex causae. Law of the cause of action, the system of law as ascertained by the choice of law rules to be used to determine the issue in dispute.

Lex fori. Law of the forum, jurisdiction where the proceedings are filed, or the court where proceedings are conducted. See Breavington v Godleman (1988) 169 CLR 21; 80 ALR 362. 

Lex loci contractus. Law of a place where the contract is made.  A contract formally valid under the lex loci contractus and the proper law is valid in the forum: Re Dunn: Exparte Andrew (1981) 35 ALR 466; Rothwells Ltd (in liq) v Connell (1993) 119 ALR 538.

Lex loci solutionis. Law of the place of performance, the law of the jurisdiction where a contract is to be performed or payment made.  Where a contract is illegal it will not be enforced: R v International Trustee for the Protection of Bondholders AG [1937] AC 500.

Lex mercatoria. The law merchant.  The custom of merchants as settled by judicial determination.

Lex rei sitae. See Law of the place where the property is situated. 
Liability of carrier in tort. Obligations that a carrier owes over the goods that are the subject of carriage.  A buyer is entitled to sue a carrier in the tort of negligence if he has a "possessory title to the goods", or if he has property in them.  The buyer need not be in actual possession of the goods, it is sufficient if he has an "immediate right to possession": Transcontainer Express Limited v Custodian Security Limited (1988) 1 Lloyd's Rep 128, 132.  Generally a buyer has such a right if the carrier has attorned to him; that is if he has acknowledged to the buyer that he will deliver the goods according to his instructions. 

Liability of Issuing and Confirming Banks (dc). Concerns the pecuniary obligations of issuing and confirming banks in the event of them breaching their duties: UCP 500 Art 9 UCP 500. 

Liability to third parties. Where the assured has effected an insurance in express terms against any liability to a Third Party, the measure of indemnity, subject to any express provision in the policy, is the amount paid or payable by him to such Third Party in respect of such liability.  

Lien.  A charge exercised over goods by a carrier in international trade by which the goods are held as security for payment of the cost of carriage and incidental services such as storage: see Hall v Richards (1961) 108 CLR 84. A bailee may exercise a lien over the goods until paid.  A party who incurs costs in preserving the goods may exercise a lien over the goods until payment is received. In marine insurance, a broker has a lien on the policy against the insured for the premium and charges for arranging the policy. See also Preservation of property.

Lighter. A barge like vessel.  Generally a lighter is a flat bottomed unpowered barge that is used for the purposes of lightening or unloading ships.  It can also be employed to load ship, or transport goods for short distances. See also Barge

Limitation Convention 1976.  The Convention on Limitation of Liability for Maritime Claims adopted at London on 19 November 1976 (Limitation Convention 1976). When goods are carried by ships at sea, there is always the risk of a catastrophic loss to cargo which may exceed the value of the ship.  To ameliorate the risk of a catastrophic loss for the ship owner, the liability of the ship owner has been limited by this convention, which replaces the earlier International Convention relating to the Limitation of Liability of the Owners of Seagoing Ships done at Brussels on 10 October 1957.   The short effect of the Limitation Convention is to limit the liability of the ship owner according to a formula, and it sets out administrative rules where a relevant claim arises. The Limitation Convention 1976 is concerned with the limitation of liability for shipowners and applies whenever a person identified in Art 1 seeks to limit liability before the Court of a State Party; or procure the release of a ship from arrest. 

It has been said of the Limitation Convention 1976 - 

It changed the old law dramatically, firstly by placing the onus upon the person wishing to avoid the consequences of the convention (the shipowner no longer had to discharge the onus of establishing absence of actual fault or privity) and, secondly, by establishing a much greater barrier to the breaking of the Convention provided for by Art 4. In return for this, claimants against ships were provided with the benefit of a very much more generous fund from which their claims were to be met. 

…

There was agreement that a balance needed to be struck between the desire to ensure on the one hand that a successful claimant should be suitably compensated for any loss which he has suffered and the need on the other hand to allow shipowners, for public policy reasons, to limit their liability to an amount which was readily insurable at a reasonable premium. The authors [Griggs and Williams, Limitation of Liability for Maritime Claims, 2nd edn, 1991] continued (at 1-2): 

The solution which was finally adopted to resolve the competing requirements of claimant and defendant was (a) the establishment of a limitation fund which was as high as a shipowner could cover by insurance at a reasonable cost, and (b) the creation of a virtually unbreakable right to limit liability. 

The text of the 1976 Convention finally adopted by the conference therefore represents a compromise. In exchange for the establishment of a much higher limitation fund claimants would have to accept the extremely limited opportunities to break the right to limit liability. Thus the right to limit liability can no longer be lost as a result of negligence on the part of the person seeking to limit. Under the 1976 Convention the right to limit liability is lost only when the claimant can prove wilful intent or recklessness on the part of the person seeking to limit (Art 4). 

See Barde AS v ABB Power Systems, AB & Asea Brown Boveri Limited & Ors (Unreported: Federal Court of Australia, G399 of 1995, Sheppard J, 17 October 1995).  The leading case on the Limitation Convention 1976 is the English decision in The Bowbelle [1990] 1 Lloyd’s Rep 532, Sheen J.
Limitation on the Expiry Date (dc). Concerns the stipulation of compliance for the expiration of transport documents.  If no period of time for expiration of the document is stipulated, the bank will not accept the documents presented to them later than 21 days after the date of shipment of the goods: UCP 500 Art 43. 

Linkage of Documents (dc). Whilst some latitude is permitted in the description of goods in documents other than the invoice, documents tendered to the bank must be precise and unambiguous in description, and must positively relate to the same goods.  If the documents are not linked to the goods by an unambiguous reference the tender will fail for imprecision: Banque De l'Indochine et de Suez SA v JH Rayner (Mincing Lane) Limited (1983) QB 711.

Lloyd's.  Also referred to as Lloyd’s of London, an association of underwriters and insurance brokers in London, England, dealing in insurance of a maritime and general nature as syndicates  The association was incorporated by Lloyd's Act 1871.  

Loading. An operation where by the goods of the contract of carriage are loaded onto a vessel for carriage.  Where loss or damage occurs during a loading operation a close analysis is required to determine the point at which both the risk and property passes to an FOB buyer because to legal relationships are effected (i) contract of sale, (ii) contract of carriage by sea.  In the contract of carriage by sea the loading operation is considered to be an indivisible whole and the carrier's liability for negligence extends to all stages of the operation irrespective of whether the negligent act occurred before or after the goods crossed the ship's rail.  Storage part of the loading operation if the goods are taken from there position in the docks directly into the ship's holds or tanks, and it does not matter on which side of the ship's rails are lost or damaged for it is deemed that the accident occurred during loading: Pyrene (1954) 2 QB 402, 419.  

Where loss or damage occurs during a loading operation a closer legal analysis is required to determine the point of which risk and property passes to an FOB buyer, by regard to the contract of sale and the contract of carriage by sea.  

In Pyrene (1954) 2 QB 402, 419 it was held that in the contract of carriage by sea the loading operation had to be considered as an indivisible whole and the carrier liability for negligence extended to all stages of the operation irrespective of whether they occurred before or after the crossing of the ship rail, so that storage is part of the loading operation if the goods are taken from the position in the docks directly into the ships hold or tanks, and it does not matter on which side of the ships rail the goods are lost or damaged if the accident occurs during loading.  The Carriage of Goods by Sea Act 1991 (Cth) Schedule 1A addresses this issue by reference to the carrier’s liability within the boundaries of the port. See also loading costs, division.

Loading costs, division. Sharing of costs associated with loading of goods onto a vessel for carriage.  Incoterms 2000 requires these costs to be divided amongst buyer and seller according to the custom of the port.  Because arrangements vary from port to port this is a parochial rule.  Generally sellers are expected to know the situation as to who incurs these costs and can therefore adjust the price of the goods accordingly.  Buyers are less fortunately placed.  The words "FOB stowed and trimmed" clarify the situation and minimise uncertainty.  See also Loading.

Loss, excluded (mi). The insurer is not liable for any loss which is not proximately caused by a peril insured against.  In particular (i) the insurer is not liable for any loss attributable to the wilful misconduct of the assured, but, unless the policy otherwise provides, he is liable for any loss proximately caused by a peril insured against, even though the loss would not have happened but for the misconduct or negligence of the master or crew, (ii) the insurer on ship or goods is not liable for any loss proximately caused by delay, although the delay may be caused by a peril insured against, (iii) unless the policy otherwise provides, the insurer is not liable for ordinary wear and tear, ordinary leakage and breakage, inherent vice or nature of the subject matter insured, or for any loss proximately caused by rats or vermin or for any injury to machinery not proximately caused by maritime perils:  s61(2) Marine Insurance Act 1909.  See also: loss, included.

Losses, excluded (mi). #  (bring from excluded losses)

Losses, included (mi). Unless the policy otherwise provides, the insurer is liable for any loss proximately caused by a peril insured against:  s61(1) Marine Insurance Act 1909 (Cth).  See Losses, excluded.

Loss of goods. Where the goods which are the subject of the contract of sale have been misplaced or damaged.  In a CIF contract the seller is still entitled to tender shipping documents to the buyer and to claim the purchase price even though the goods may be lost or damaged during carriage: Golodetz and Compamy Inc. v Czarnikow-Rionda Company Inc. (1979) 2 LIoyd’s Rep 452, 455 affirmed by Court of Appeal in (1980) 1 LIoyd’s Rep 453.  

Lost or Not Lost (mi). In the first instance if either ship or cargo are lost before the insurance is effected, the interest of the assured ceases to exist, and he is unable to recover on the policy, although it was executed in perfect good faith and in ignorance of the loss.  In order to avoid this result, the words "lost or not lost" are introduced into the policy, and the insurer is rendered liable, even though the assured may not have acquired his interest until after the loss; provided of course that the assured was not aware of the loss.  See s12 Marine Insurance Act (Cth) 1909.  See NSW Leather v Vanguard Insurance (1991) 25 NSWLR 699 (NSWCA).

"Lying Up" Policy (mi). A policy which is extended to cover various operations in part which might occur in the normal course of discharging.  It is suggested that if the insurer desires to exclude certain risks they must stipulate them, otherwise the policy will be construed widely in favour of the assured:  Strong & Pearl v Alison & Company, 25 LIoyd’s  Rep 504.  

 M

Mandate (dc). Defines the limited authority of an issuing bank in a letter of credit transaction.  If such an agent acts outside their authority, the principal (the buyer) is entitled to disown the act of the agent.  The bank cannot recover from the buyer and has to bear the commercial risk of the transaction.  

Marine Adventure (mi). There is a marine adventure where any ship, goods, or other movables are exposed to maritime peril; the earning or acquisition of any freight, passage money, commission, profit, pecuniary benefit or if the security for any advances, loans, or disbursements is endangered by the exposure of insurable property to maritime peril; any liability to a third party may be incurred by the owner of, or other person interested in or responsible for, insurable property, by reason of maritime perils.  Marine Insurance Act 1909 (Cth)  s9(2)(a)(b)(c).  

Marine Cargo/Transit Placing Slip (mi). A slip is a summary of the insurance cover, and will include the following information:
	The insured
	                                             Pty Ltd and/or subsidiary companies and/or those acquired or incorporated during the period of insurance for their respective rights and interests.

	The Business
	Principally 

and any other activity incidental thereto.

	Period of Insurance
	From 4.00pm on                 ) Local

To      4.00om on                ) Time

	The Situation
	Anywhere in Australia and elsewhere as specified where the insured has property or carries on business, has goods or other property stored or being processed or has work done.

	Insured Interest
	Goods and/or Merchandise of every description principally consisting of

and all other property in which the Assured may have an insurable interest.

	Basis of Valuation
	Imports

CIF  Values plus 10%

Exports

CIF plus 10%

Inland Transits

(a) Purchases

Purchase invoice price, plus fright if not included.

(b) Sales Including FOB/CFR Exports

Sales invoice price

(c) Stock Transfer

Gate cost into Store.

(d) Returned Goods

Market Value plus freight and incidental charges incurred.


Marine Bill of Lading. Also referred to as an owner’ s or ocean bill of lading. A bill of lading issued by the carrier under the Hague Visby Rules, see Art 3A, also referred to a carrier’s or an ocean bill. See Bill of Lading.
Marine Insurance (mi). The English Marine Insurance Act 1906 (UK) is a statement of the law of marine insurance.  The Act describes itself as ‘An Act to codify the Law relating to Marine Insurance’. Most common law countries introduced a similar law shortly after.

Marine Insurance deals with the insurance of marine risks. A contract of Marine Insurance is defined by the Act, UK s1 as: 

A contract whereby the insurer undertakes to indemnify the assured, in manner and to the extent thereby agreed, against marine losses, that is to say, the losses incident to marine adventure. 

Marine insurance is a contract of indemnity, but not complete indemnity which is governed by the concept of uberrimae fidei (utmost good faith).  The marine insurance laws of the common law countries are modelled on the Marine Insurance Act 1906 (UK) which is expressed to be a codification of the law.  Marine insurance is defined in UK s1.  UK s2(1) says that the contract of marine insurance made, by its express terms, or by usage or trade, be extended so as to protect the assured against losses on inland waters or on any land risk which may be incidental to any sea voyage.  UK s44(1) states that a marine insurance policy is assignable before or after loss unless it contains terms expressly prohibiting assignment.  UK s50(2) states that where a marine insurance policy has been assigned the assignee of the policy is entitled to sue in his own name.  The assignee is however, liable to be met by any defence arising out of the policy which the insurer could have raised against the original assured.  A marine policy may be assigned by endorsement.  This requires an intention of assignment by the assignor which is usually evidenced by a written assignment:  Safadi v Western Assurance Company (1933) 46 LIoyd’s Rep 140, KBD.
In general, a marine insurance policy relates to sea voyages and losses on inland waters and includes any land risk which is incidental to the sea voyage.  But there are difficulties in treating a contract as one which is both a contract of marine insurance and not marine insurance:  see Leon v Casey [1932] 2 KB 576.

The purpose of any form of insurance is to replace that which has been lost. In a contract of marine insurance the insurer undertakes, in consideration of a premium, to indemnify the assured against loss occasioned by perils incident to marine adventure. Marine insurance is therefore a contract of indemnity, s7, though not a perfect indemnification, and the amount recoverable is measured by the extent of the assured's pecuniary loss.  The amount of indemnification which the assured receives is determined by the terms and conditions of the contract entered into with the insurer. 

Marine insurance is not a perfect indemnification: Goole & Hull Steam Towing Co v Ocean Marine Ins Co 29 Ll L Rep 242 per MacKinnon J at 244 concerning the measure of indemnity:

A marine insurance policy is often said to be a contract of indemnity, but I think it must always be remembered that it is not a contract of indemnity ideally, but of an indemnity according to the conventional terms of the bargain. When a loss has happened, the question is hardly ever – I think, probably never, certainly hardly ever – how much is the assured out of pocket? That might be the proper question if the object of the contract was to provide an ideal indemnity. The real question in the case is: what is the measure of indemnity that by the convention of the bargain has been promised to the assured? That may in some cases be less than an ideal pecuniary indemnity, in some cases it may be more 

And marine insurance does not cover all risks: see Gaunt v British & Foreign Ins Co 1 Ll L Rep 135, 193, 541 (judgment) (CA); 5 Ll L Rep 202 (costs argument); 6 Ll L Rep 188 (argument (HL); 7 Ll L Rep 62 (judgment) (HL).  The policy was to be read with the cover note which contained an essential term not in the policy, being described as wool ‘slips’ in the cover note and ‘bales of wool’ in the policy.  The risk was described as:

Including all risk of craft, fire, coasters, hulks, transhipment and inland carriage by land and/or water, and all risks from the sheep’s back and/r station, while awaiting shipment and/or forwarding and until safely delivered into warehouses in Europe with liberties as per Bills of Lading. 

Note the words ‘or which may be designated by the policy’ which is used by insurers to write ‘all risks’ policies, which don’t in fact cover ‘all risks’ but is a term used in marine insurance: see British & Foreign Ins Co v Gaunt  7 Ll L Rep 62 (judgment) (HL) where the policy described the risk (set out above) as including ‘all risks’.  The Lord Chancellor gave the judgment, at p63:

In construing these policies, it is important to bear in mind that they cover ‘all risk’.  These words cannot, of course, be held to cover all damage however caused, for such damage as is inevitable from ordinary wear and tear  and inevitable depreciation is not within the policies.  There is little authority on the point, but the decision of Walton J in Schloss Brothers v Stevens [1906] 2 KB 665 on a policy in similar terms, states the law accurately enough.  He said, at p673, that the words ‘all risks by land and water’ as used in the policy then in question ‘were intended to cover all losses by any accidental cause of any kind occurring during the transit.  There must be a casualty’. Damage, in other words, if it is to be covered by policies such as these, must be due to some fortuitous circumstance or casualty.

Maritime lien. A lien recognised in Admiralty law for a distinct class of claims which can be enforced against a ship its fixtures and fittings, or against cargo for security and payment of a debt.  In Austral;ia (following English law) a maritime lien is limited to a claim for (a) salvage; (b)damage done by a ship; (c) wages of the master and crew of a ship; (d) master’s disbursements. See The Ripon City (1897) P 226 at 242. A maritime lien …comes into existence automatically without antecedent formality…and confers a trus charge upon the ship and freight of a proprietary kind in favour of the ‘privileged’ creditor. The charge goes with the ship everywhere, even in the hands of a purchaser for value without notice…: United Africa Co Ltd v Tolten (1946) 79 Ll L Rep 349 at 356. See also Admiralty Commissioners v Valverda (Owners) [1938] AC 173.  The claim is in  rem or on the thing: Re Clarke; Ex Parte Snell (1867) 16 WR 307, rather than in personam (against the person).  Maritime lien comes from the civil law, and has a long historical basis in Admiralty.  A maritime lien has a high priority behind the Admiralty Marshal’s costs and expenses of arrest and a salvage lien, and before mortgagees and statutory liens. 
In Australia, the categories of maritime lien are limited to the matters identified in s15(2) despite use of the word ‘includes’. See Civil Admiralty Jurisdiction, Report 33, 1986 (available at austlii.edu.au).  This suggests that other maritime liens may be recognised if created by common law or Parliament.

The Admiralty Act 1988 (Cth) does not create any new maritime liens or charges, s6.
A maritime lien may be extinguished in a number of situations: payment of the amount secured by lien; the res is lost; bail is given; or replacement of the lien by other security.

There is no international uniformity in the approach to maritime liens, with contractually created liens being recognised in the US but not in the UK, for example, in the creation of a contractual maritime lien in respect of the lease of shipping containers, or ship’s bunkers.  See Bominflot Inc v M/V Henrich S (Unreported: US Court of Appeals for 4th Circuit, No 05-2242, 4 October 2006).

US law allows for a wider range of maritime liens than English law, eg US law allows for a maritime lien for necessaries such as bunkers: see 46 USCA § 31342 (subject to the existence of a maritime lien on the vessel); 46 USCA § 31301(4) (West Supp 2005) which defines necessaries broadly as including repairs, supplies, towage and the use of a dry dock or marine railway; Federal Rules of Civil Procedure Supplemental Rules for Certain Admiralty and Maritime Claims, Rule C: An action in rem may be brought…[t]o enforce any maritime lien…[w]henever a statute of the United States provides for a maritime action in  rem.

The recognition of a maritime lien is to be determined by the lex fori and the principle of  ‘stricti juris’.

Maritime liens are ‘stricti juris’ and can not be created by agreement between the parties.  They are determined by the lex fori. The question of whether a maritime lien created by contract and recognised under US law for monies owed to a container lessor who was owed rent for large numbers of containers leased to the ship owner Baltic Shipping Co was considered in Morlines Maritime Agency Ltd v Proceeds of sale of ship ‘Skulptor Vuchetich’ (Unreported: FCA 15/5/1997, Sheppard J).  Sheppard J held that the law of the forum applied Australian law as a matter of procedure, which did not recognise a contractual maritime lien, following Bankers Trust International Ltd v Todd Shipyards Corp The ‘Halcyon Isle’ [1981] AC 221 (PC).

Stricti juris means that maritime liens can not be created by agreement of the parties.  The policy reason is that a maritime lien are a privilege which creates a charge on the ship. See United Africa Co Ltd v ‘Tolten’ (Owners) (1946) 79 Ll L Rep 349 at 356:

…our Judges in early cases used our word ‘privilege’ with the same meaning as that in which ‘maritime lien’ was subsequently used: it is echoed in the passage from Lord Gorell’s judgment in the Ripon City [1897] P 226 at pp241-2…The essence of the ‘privilege’ was and still is, whether in continental or in English law, that it comes into existence automatically without any antecedent formality, and simultaneously with the cause of action, and confers a true charge upon the ship and freight of a proprietary kind in favour of the ‘privileged’ creditor.  The charge goes with the ship everywhere, even in the hands of a purchaser for value without notice, and has a certain ranking with other maritime liens, all of which take precedence of mortgages

Maritime peril (mi). The perils consequent on, or incidental to, navigation of the sea, that is to say, perils of the seas, fire, war perils, pirates, rovers, thieves, captures, seizures, restraints and detainment of princes and peoples, jettisons, barratry, and any other perils, either of the like kind, or which may be designated by the policy.  Marine Insurance Act 1909(Cth) s9(2). 

Marshal.  An officer of the Admiralty Court who has custody of the ship or other property (the res) but not possession (eg as a bailee): Admiralty Rules 1988 (Cth) r 47(1); Government of the Republic of Spain v SS Arantzazu Mendi [1939] AC 256 per Lord Atkin;  and is required to take all steps to retain safe custody and preserve the res: r47(2), including removing cargo: r49(2); and moving the ship: den Norske Bank (Luxembourg) SA v Ship Martha II (Unreported: Federal Court of Australia, Sheppard J, VG70/1996, 6/3/96).  He conducts the sale of the ship: r70(1). See Ship movement under arrest.
Marshalling. An equitable doctrine which allows the holder of a security over one fund to take the role of another secured creditor to obtain payment from a different fund.   Parties having to elect against which of two ship sale funds they would claim unsuccessfully sought a marshalling of the funds to create a single fund:   Patrick Stevedores No 2 Pty Ltd and Patrick Stevedores No 1 Pty Ltd v MV "Skulptor Konenkov" (Unreported: Federal Court of Australia, Sheppard J, NG495 of 1995, 23/2/96); Morelines Maritime Agency Ltd v The Ship "Skulptor Vuchetich" and her Owners (Unreported: Federal Court of Australia, Sheppard J, NG730 of 1995, 23/2/96). 

Master's and Seaman's Wages. The Master or any member of the crew of a ship has an insurable interest in respect of his wages:  s17 Marine Insurance Act (Cth) 1909.  They also have a right to arrest the  ship for unpaid wages: Admiralty Act 1988 (Cth) s4 (2)(t).

Master. "Master" includes every person (except a pilot) having command or charge of any ship.  Merchant Shipping Act 1894 s742.

Materiality (mi). Materiality concerns answers to questions put to the assured by the insurer.  An insurer is entitled to all the information which he requires before making a contract, the assured must answer it to the best of his ability, clearly stating whether the information is certain or uncertain, whether reliable or of doubtful authenticity.  S26(2) of the Marine Insurance Act (Cth) 1909 holds a representation is material which would influence the judgment of a prudent insurer in fixing the premium, or determining whether he will take the risk.  S26(7) provides that whether a particular representation be material or not is, in each case, a question of fact.  See Insured duty of disclosure.

Medical aid (mi). Deviation or delay in prosecuting a voyage contemplated by the policy is excused where it is reasonably necessary for the purposes of obtaining medical or surgical aid for any person on board the ship:  s55(1)(f) Marine Insurance Act 1909 (Cth).  

Methods of Payment under a Credit (dc). Contemplation of payment involves consideration of sight payments, deferred payments, acceptance and negotiation: UCP 500 Art 10.  Methods of payment are of interest to the bank and the interested party.  The method selected determines which party to the contract to sale is liable to pay the interest during the ‘barren period of transportation or delivery’:  Midland Bank Limited v Seymour (1955) 2 Lloyds Rep 147 at 165.

Misconduct (mi). Misconduct is equivalent to the wilful performance of the act which causes the loss.  In such a case the insurers are not liable, as the law will commit no man to take advantage of his own wrong.  Marine Insurance Act 1909 s61(2)(a).  

Misrepresentation (mi). A misrepresentation includes statement and forms of conduct which when made or conveyed were materially false in substance and in fact. Every material representation made by the assured or his agent to the insurer during the negotiations for the contract, and before the contract is concluded, must be true.  If it be untrue the insurer may avoid the contract.  Marine Insurance Act 1909 s26(1).  See Representation as to fact, expectation or belief, Representations pending negotiation of a contract

Missing Ship (mi). When a ship does not arrive at her port of destination, and no news is received of her after a reasonable period has elapsed, she is presumed to have foundered at sea, and the insurers become liable as for a loss by perils of the sea:  s64 Marine Insurance Act 1909 (Cth).

Mistake (mi). An error of judgment or fact.  A mistake in a contract of marine insurance may, in a proper case, be rectified by a Court.  For a contract to be avoided on the grounds of mistake there must be a mutual mistake by both parties.  The party desirous of correcting it should commence the necessary proceedings once the error is discovered.  

Mixed policy (mi). Concerns a contract for both voyage and time:  s25(1) Marine Insurance Act 1909 (Cth).

Mixed sea and land risks (mi). A contract of marine insurance may, by its express terms, or by usage of trade, be extended so as to protect the assured against losses on inland waters or on any land risk which may be incidental to any sea voyage:  s8(1) Marine Insurance Act 1909 (Cth).  

Movables. Any movable tangible property other than the ship; this includes money, valuable securities, and other documents.  

Multimodal Transport Document (dc). A document issued by a carrier for the carriage of the goods by more than one means of transport. Multimodal Transport Document is defined in UCP 500 Art 26 which also confirms that banks will accept a multimodal transport document (subject to the credit stipulations) covering the through movement of the goods and the transfer of those goods from one mode of transport to another, and transhipment of goods from one type of transport to another.  Such a credit allows transhipment and any provisions within the credit which prohibit transhipment ignored provided that the entire carriage is covered by the one multimodal transport document.  This document is distinct from marine bills of lading and sea way bills.  A distinguishing feature is that pre-sealeg carriage and post-sealeg carriage of the goods can be covered in the one document: see UCP 500 Art 26.  

The purpose of Art 26 is to help the parties to the credit differentiate between documents that cover a traditional ocean transport such as the marine or ocean bill of lading in a port to port shipment, and one that allows for the contract of carriage from a named place of receipt to a named place of delivery by more than one mode of transport.  The reference in UCP 500 Art 26 to "multimodal transport document" was chosen in preference to "combined transport" or "through transport" document for the sake of consistency with the terminology adopted by UNCTAD. See Air waybills, Bills of lading, Road, Rail or inland water way transport, Sea waybills

Multimodal Transport terms. Terms concerned with transhipment of goods from one type of transport to another.  Multimodal transport terms are terms developed for use where "break bulk" cargo is not loaded by the seller over the side of a ship. Fashioned by the fact that in many cases transport involves a road and/or rail leg, a sea or air leg and perhaps a third land and/or rail leg.  See also CPT carriage paid to (named place of destination), CIP carriage and insurance paid to (named place of destination),FCA free carrier (named place).

Multimodal Transport (when delivery takes place) concerns the carriage and delivery of goods by a variety of transport carriers.  Delivery is complete when the goods have been handed over to one of the carriers or someone acting on there behalf: FCA Incoterms 2000.  

Mutual insurance (mi). Where two or more persons mutually agree to insure each other against marine losses there is said to be mutual insurance.  Marine Insurance Act 1909 (Cth) s91(1).  

N

Name of Carrier and Signers (dc). UCP 500 Art 23(a)(i) requires a marine bill of lading to indicate the name of the carrier and the parties that are acceptable as signers.  It also addresses the manner in which an agent or person authenticating a Marine Bill of Lading must note his authority to act as an agent for the principal.  

Nationality (mi). To comply with a warranty of nationality, a ship must not only be of the nationality specified, but she must carry the usual documents and other things which are necessary to prove it.  These are the flag, the certificate of registry, log book, bill of health, invoices, bills of lading, certificates of origin etc:  Geyer v Aguilar (1798) 7 Term Rep 681.  She is, however, only bound to carry those documents which are prescribed either by international usage or by treaty.  The national character of a ship has to be declared before she clears, and the customs officer inscribes that name on the clearance; and, moreover, the ship may be detained until such declaration is made:  The Princess Charlotte (1863) Brown & Lush 75.  The flag which the ship flies when there is no danger, and the nationality of the console on whom the master calls when he is in Court, are two elements which will form strong evidence of the national character of the ship:  Arcangelo v Thompson (1811) 2 Camp 620, NP.  

Negligence. The failure to perform a duty owed to someone.  Involves the suffering of damage in consequence of failure to take prudent and reasonable care.  Notwithstanding the fact that the dominant cause of loss is due to the negligence of the master or crew, if the cause from which the loss has resulted is one of the perils insured against the insurer will be liable:  s61(2)(a) Marine Insurance Act 1909 (Cth).  

Negotiation Credits (dc). Method of payment by ‘negotiation credit’ contemplates that the issuing bank or another bank nominated by the applicant for the credit undertakes to purchase (negotiate) drafts drawn by the seller:  see UCP 500 Art 10(b)(ii).  Any financial institution may negotiate the sellers draft and become a holder in due course of that negotiated document.  This said the negotiating bank can only achieve a right under that credit against the issuing bank if that credit expressly authorises another bank to negotiate.  Banks armed with this authority are immunised from any defence raised by the issuing bank, such as allegations of fraud against the seller:  Bank of Nova Scotia v Angelica-Whitewear Limited (1987) 36 DLR 161.  

Neutrality (mi). Involves marine insurance during times of war.  Where the subject matter insured is warranted neutral, it is an implied condition that the thing insured shall have a neutral character at the commencement of the risk, and that so far as the assured can control the matter, its neutral character shall be preserved during the risk:  s42(1) Marine Insurance Act 1909 (Cth).  There is also an implied condition that, so far as the assured can control the matter, the ship shall be properly documented in the establishment of its neutrality.  If any loss occurs through breach of this condition the insurer may avoid the contract.  

New York Convention Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 (New York Convention 1958).

No disposal clause. A clause included in sea waybills.  If a shipper excepts a no disposal clause in a sea waybill, the shipper forever gives up his right to alter or change the identity of the consignee of those goods during there carriage.  This clause disadvantages a seller of goods, for under the clause all control over the goods is lost once the way bill is excepted, without guarantee of payment.  

Non-disclosure, innocent (mi). An unintentional non-disclosure of facts material to the thing assured.  The assured is under a duty to disclose to the insurer all material facts before the contract is concluded: Marine Insurance Act 1909 s24(1).  The effect of non-disclosure, whether it be fraudulent or innocent is the same.  The contract is voidable at the option of the insurer. 

Non-negotiable transport documents. Documents such as "sea waybills", "liner waybills", "freight receipts", and variants.  Generally such documents can be used satisfactorily.  However where the buyer wishes to sell the goods in transit by surrendering a paper document to the new buyer, the seller is still obliged to provide a bill of lading.  Parties who do not contemplate selling the goods in transit, may specifically agree to relieve the seller from the obligation to provide a bill of lading.  Parties may also utilise CPT and CIP terms as no bill of lading is required.  

Notation,  signature or intials on the ‘On-board’  notation (dc). The requirement of a signature or initials on the on-board notation has not been implemented by UCP 500.  Applicants may require that signatures or initials appear on the on-board notation, but banks have no duty to check for the validity or genuineness of such signatures or initials unless there is a specific requirement of the letter of credit.  

Notice from buyer to the seller of the ships name. It is a buyer's duty to inform the seller of the goods of the name of the ship intended to be used for carriage of the goods: FOB Incoterms 2000.  The buyer must give the seller sufficient or "timely" notice of the vessel's name.  The legal consequences of the buyer failing to nominate a ship when required to do so is not dealt with in Incoterms 2000.  At Common Law, the duty to provide the seller with the ship's details allows for a discharge of the major obligation under the contract of sale - delivery of the goods.  Failure to meet this obligation is regarded as a fundamental breach of the contract of sale at common law.  See Failure to nominate a suitable ship, Nominating a suitable ship

Notice from buyer to seller of loading point of goods. Notice stating the place from which goods will be loaded for carriage.  FOB Incoterms 2000 requires the buyer to (i) provide such notice to the seller (ii) within a reasonable time.  Failure to do this means that the buyer must accept responsibility for any consequent additional expenses such as storage and insurance: J and J Cunningham Limited v Robert A Monroe and Company Limited (1922) 28 Com Cas 42, 45.  

Notice from buyer to seller of required delivery time. Notice stating the time in which the goods are required to be delivered.  FOB Incoterms 2000 requires the buyer to (i) provide such a notice to the seller (ii) within a reasonable time.  However, under the common law, where the contract allows for a shipment period as apposed to a specific date, the seller must meet the delivery time when notified even though the seller may experience difficulties due to lack of notice.  This issue is not addressed in Incoterms.  Thus the seller would be advised to insure that the sales contract includes a provision that the purchase price is due on a fixed date in the event of being given insufficient notice.  

Notice by buyer to the seller of  ship’s name, loading port and required delivery time. FOB Incoterms 2000 requires the buyer to give the seller sufficient or "timely" notice of the vessels name, loading point and required delivery time.  

Failure to do so or where the goods cannot be loaded at the time and place, the buyer must expect responsibility for the consequent additional expenses of storage and insurance.  These Incoterms 2000’ rules are in line with the common law: J and J Cunningham Limited v Robert A Monrowe and Company Limited (1922) 28 Com Cas 42 at 45. 

However, under common law, where the contract allows for a shipment period as opposed to a specific date, it seem that the seller must met the delivery time when notified despite difficulties due to lack of notice.  The issue is not addressed in the Incoterms 2000’s and accordingly the seller should insure that the sales contract includes a provision that purchase price is due on a fixed date in the event of insufficient notice. 

The legal consequence of the buyer failing to nominate a ship where required to do so is not dealt with in Incoterms 2000.  Under common law, the duty to provide the seller with the details which allows a discharge of the major obligation under the contract of sale - to deliver the goods - is regarded as a fundamental breach of the contract of sale.

NVOCC. Non Vessel  Owning Common Carrier, a freight forwarder who does not own the ship on which the goods are carried, and who issues a ‘house bill of lading’ for the carriage of the goods. See Freight Forwarder

O

On board.  The point at which the goods cross the ship’s rail: Pyrene Co Ltd v Scindia Navigation Co Ltd [1954] 2 QB 402. See Shipped on board.

On-board Requirements (dc). UCP 500 Art 23(a)(ii) sets out in detail the ‘on-board’ requirements of the letter of credit.  This issue arises from the growing use of combined transport or through bills of lading which issued prior to the goods being actually shipped on-board the carrying vessel.  Previously, Bills of Lading were issued as the goods were shipped on-board and this problem did not exist.  No problem arises if the date of issuance of the bill of lading is deemed to be the date of loading on board and the date of shipment, otherwise loading on-board a named vessel must be evidenced by a subsequent notation on the bill of lading giving the date on which the goods have actually been loaded on-board the carrying vessel.  

On Deck, Shipper's Load and Count, Name of Consignor (dc). These matters are important for UCP 500 Art 31 which combines the earlier UCP 400 Arts 28, 32 and 33 and consolidates them to facilitate the understanding by the parties to a documentary credit of a bank's authority to determine compliance or rejection of clauses or indications.  The article addresses the "on deck" situation during carriage by sea. An "on-board" document will indicate if the documents "are" loaded "on deck". Where there is a "taken in charge" or "receipt for shipment" transport document, it is likely to indicate that the goods will be loaded on deck if it is so intended.  See the Amended Hague Rules for requirements in relation to ‘on deck’ cargo. UCP 500 Art 33(iii) confirms that unless otherwise stated in the credit, a document indicating a "third party" as the shipper is acceptable.

Other documents (dc). Under a contract of sale it is normal commercial practice for a seller to tender a commercial invoice together with the transport and insurance documents along with an other documents stipulated.  "Other documents"  includes certificates of origin, or quality or of inspection: Gill and Duffus SA v. Burger and Company Incorporated (2) (1984) AC 382, 389.  If these documents are requested failure to tender them in the proper form will normally have the same consequences as a failure to tender the appropriate principal documents: Re Reinhold and Company and Hanslowh (1869) 12 TLR 422. 

Under UCP 500 Art 38, if a letter of credit calls for an attestation or certification of weight in the case of transport other than by sea, banks will accept a weight stamp or declaration of weight which appears to have been super-imposed on the transport document by the carrier or his agent unless the Credit specifically stipulates that the attestation or certification of weight must be by means of a separate document.

P

Package Limitation. A formulation of the carrier’s liability for loss or damage to goods.  In the international carriage of goods by sea, this is set out in the Hague-Visby Rules Art 4 r5 and any attempt to contract out or exclude the package limitation formula is null and void, Art 3 r8. El Greco (Australia) Pty Ltd v Mediterranean Shipping Co SA [2004] FCAFC 202; [2004] 2 Lloyd’s Rep 537.  In the international carriage of goods by air the Warsaw Convention applies, Arts 22 and 32. Other conventions and municipal law may apply to inland carriage by rail, road or water. See Breaking Limitation

Packing Costs. The costs associated with packaging goods for transport.  Protection from the perils of carriage.  Disputes may often arise in an ex works contract as to who has to pay for the cost of packing goods.  Incoterms 2000 holds that the seller is generally obligated to pack the goods in accordance with the customary method stipulated.  The method of packing used will have implications for the transport contract and any subsequent insurance claim, for an ocean carrier will be entitled to deny liability for the loss of damage on the grounds that the goods were "insufficiently packed".  A seller is only required to provide the packaging necessary to enable the buyer to take delivery, unless otherwise stipulated in the contract: Commercial Fibres (Ireland) Limited v. Zabadia (1975) Lloyd's Rep 27.   

Packing Credits (dc). A credit intended to assist the exporter in the production or procurement of goods sold.  The packing credit is sometimes identified as an anticipatory credit.  It is payable before shipment of the goods.  Banks are instructed to pay the purchase price for the goods, or at least pay part of the purchase price, when a warehouse receipt (evidencing that the goods are in existence) or a forwarders certificate of receipt (FCR) (affirming that the goods have been received for shipment or have been shipped), or an air dispatch registered post receipt is produced:  Diamond Cutting Works Federation v Triefus & Company Limited (1956) 1 Lloyds Rep, 216. See Red Clause Credits

P & I Policy. A marine insurance policy which entitles a claimant to be indemnified in respect of liability for cost or expenses of, or incidental to, the removal of the wreck of a vessel when such removal is compulsory by law:  M J Rudolf Corporation v Lumba Mutual Fire Insurance Company (Luria International & Ors, Third Parties) (US Ct) (1975) 2 Lloyds Rep 108.  

Partial loss (mi). Any loss other than a total loss, is a partial loss.  Marine Insurance Act 1909 (Cth) s62(1).  

Partial Shipments/Drawings (dc). Partial drawings and/or shipments are allowed, unless the Credit stipulates otherwise.  Transport documents which appear on their face to indicate that shipment has been made on the same means of conveyance and for the same journey, provided they indicate the same destination, will not be regarded as covering partial shipments, even if the transport documents indicate different dates of shipment and/or different ports of loading, places of taking in charge, or dispatch.  Shipments made by post or by courier will not be regarded as partial shipments if the post receipts or certificates of posting or couriers receipts or dispatch notes appear to have been stamped, signed or otherwise authenticated in the place from which the Credit stipulates that the goods are to be despatched and on the same date:  UCP 500 Art 40.  See Instalments shipments/drawings

Particular average (mi). A loss on any one interest which is not a total loss, and towards which there is no liability upon other interests to contribute.  Damage to a ship by storm, injury to cargo by fire, the loss of freight consequent on the destruction of some part of the cargo, are examples of particular average loss.  Marine Insurance Act 1909 (Cth) s70(1).  

Particular charges (mi). Particular charges are those expenses which are incurred in preserving the cargo; example, warehousing, drying, packing etc: s70(2) Marine Insurance Act 1909 (Cth).  

Passing of property.  When title in goods passes from the seller to the buyer, as distinct from the passing of risk.  ‘The passing of property being a question of intention is ultimately a question of fact’: The Kronprinsessan Margareta [1921] AC 486, 517 (PC) which also held that the issue of a bill of lading in the buyer’s name does not necessarily mean the seller intends to pass property to the buyer. See Passing of risk.
Passing of risk. Concerns the issue of when the risk for loss or damage to goods passes from the seller to the buyer.  Under both FOB and CIF contracts risk passes at the ships rail.  The passing of risk is an expression which is of importance in international trade, and arises under CISG, Arts 66 to 70.  Art 67 states:

(1) If the contract of sale involves carriage of the goods and the seller is not bound to hand them over at a particular place, the risk passes to the buyer when the goods are handed over to the first carrier for transmission to the buyer in accordance with the contract of sale.  If the seller is bound to hand the goods over to a carrier at a particular place, the risk does not pass to the buyer until the goods are handed over to the carrier at that place.  The fact that the seller is authorised to retain documents controlling the disposition of the goods does not affect the passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the goods are clearly identified to the contract, whether by markings on the goods, by shipping documents, by notice given to the buyer or otherwise.

CISG Art 68 defines when risk p[asses for goods sold in transit, and Art 69 defines the passing of risk for cases not within Arts 67 and 68.

Note that the time that risk passes is not always the same time as when ownership or property in the goods passes which may be determined by a contractual term which sets out when these events occur, or such as a Romalpa Clause, or by handing over the bill of lading. See Marine Insurance, Passing of property.
Payment at Sight Credit (dc). The existence of a ‘payment at sight credit’ means that the advising bank is under instruction to pay, or arrange for payment to the seller monies due on presentation of the documents.  In essence, a payment at sight credit provides a case of payment against documents.  

Payment of price.  Payment of the sum agreed to under the contract of sale.  Unless the parties to the contract have otherwise agreed, the payment of the price becomes due when documents conforming to the contract are tendered.  Where the contract does not state the time for tender of documents or the payment of price, the seller must tender the documents within a reasonable time: Biddle Bross v E Clemens Horst Company (1912) AC 18, 22. 

The buyer must pay the price as provided in the contract of sale.  In a contract were the buyer does not ask for the seller to assume responsibility for arranging freight and insurance, this is likely to be when the goods are delivered.  In other cases, the seller, having taking out the necessary shipping documents is likely to retain possession of them against payment of the price.  In both situations the concerns of each side can be met by utilising the services of banks who may be prepared to finance the transaction.

Payment Under Reserve (dc). An avenue opened to bank to pursue when they have doubt as to whether or not tendered documents conform to the instructions received.  It will be exercised if the bank desires to accommodate the beneficiary (the seller) if it chooses to do so, it will make payment ‘under reserve’.  For a bank to accommodate a beneficiary in this fashion he must be of good standing and be able to make repayment to the bank if a difficulty arises.  Payments under reserve are made for beneficiaries that are considered valued customers.  UCP 500 Art 14(f) refers to the expression ‘payment under reserve’ but fails to define it.  It has been reasoned that the expression means payment is to be made under reserve in the sense that the beneficiary is bound to repay the money on demand if the issuing bank should reject the documents, whether on its own initiative or on the buyers instructions: Banque de l'Indochine et Suez SA v J H Rayner (Mincing Lane) Limited (1983) QB 711.  The Court decided that, according to the intention of the parties, the expression ‘under reserve’ meant that payment was to be made under reserve in the sense that the beneficiary would be bound to repay the money on demand if the issuing bank should reject the documents, whether on its own initiative or on the buyer's instructions.  

Performance Guarantee (dc). A performance guarantee is an undertaking by a bank to make repayment to a third party (the beneficiary) or to accept bills of exchange drawn by such a person, provided that he complies within a reasonable time with the stipulation of the credit.  Essentially a performance guarantee operates as a bank guarantee.  It is not concerned with payment for the goods but whether the party who has taken out the credit has performed their obligations under the contract.  If goods so guaranteed are defective, the buyer can by a demand in writing on the bank, require payment to cover the loss caused by the defect in the goods.  Performance guarantees had their origin in the United States.  See Autonomy of the letter of credit, Documentary credits, Letters of credit

Peril of the sea  A peril of the sea is a danger arising from the action of the sea which cannot be expressly guarded against, such as storms, or leakage of the ship, whether caused by agencies working from without or from within: Hamilton Fraser & Company v Pandorf & Company (1887) 12 App Cas 518;  See Great China Metal Industries Co Ltd v Malaysian International Shipping Corporation Berhad (1996) 39 NSWLR 683 (CA); [1998] HCA 65; (1999) 196 CLR 161; see the English decision in The Xantho (1887) 12 App Cas 503 (HL) per Lord Herschell at 509- 510, Canada Rice Mills Ltd v Union Marine and General Ins Co Ltd [1941] AC 55 per Lord Wright at 68, The Super Servant Two [1990] 1 Lloyd’s Rep 1 per Bingham J at 5. 

In carriage of goods by sea, the Hague Rules Art 4(2)(c) refers to ‘Perils, dangers and accidents of the sea or other navigable waters’, but this has been defined differently by Courts in the from a narrow view in the United States; a wider interpretation in England, The Xantho (1887) 12 App Cas 503 (HL) per Lord Herschell at 509 - 510 and Canada, Kruger Inc v Baltic Shipping Co [1988] 1 FC 262 per Pinard J at 278 – 279 and on appeal (1989) 57 DLR (4th) 498 (Fed CA); and the widest view in Australia, Great China Metal Industries Co Ltd v MISC The Bunga Seroja [1998] HCA 65, (1999) 196 CLR 161 [1999] 1 Lloyd’s Rep 512. 

The term has the same meaning in marine insurance (see Schedule to Marine Insurance Act, Rule 7), charterparties and bills of lading: Scrutton on Charterparties 19th edn Sweet & Maxwell, London 1984, Art 110  - …any damage to the goods carried caused by sea-water, storms, collision, stranding, or other perils peculiar to the sea or to a ship at sea, which could not be forseen and guarded against by the ship-owner or his servants as necessary or probable incidents of the adventure.  Scrutton cites Thames and Mersey Ins Co v Hamilton (1887) 12 App Cas 484; The Xantho (1886) 2 TLR 704; (1887) 12 App Cas 503; Hamilton, Fraser & Co v Pandorf & Co (1887) 12 App Cas 518; Goodfellow Lumber Sales v Verreault [1971] 1 Lloyd’s Rep 185 (SC Canada); The Sabine Howaldt [1971] 2 Lloyd’s Rep 78 (US Circuit CA).  For instances where the defence is not available see The Glendarroch (negligence) and Smith, Hogg v Black Sea & Baltic [1940] AC 997 (unseaworthiness). 
In marine insurance, the Marine Insurance Act 1906 (UK), s3 Marine adventure and maritime perils defined, states: 'Maritime perils' means the perils consequent on, or incidental to, the navigation of the sea, that is to say, perils of the seas, fire, war perils, pirates, rovers, thieves, captures, seizures,  restraints, and detainments of princes and peoples, jettisons, barratry, and any other perils, either of the like kind, or which may be designated by the policy’. The Marine Insurance Act 1906 (UK), Schedule, Rules for Construction of Policy and its equivalent in other jurisdictions states: The term ‘perils of the seas’ refers only to fortuitous accidents or casualties of the sea.  It does not include the ordinary action of the winds and waves. To come within the meaning of the expression "perils of the seas" the occurrences must not be such as can be foretold as, example, the gradual decay of a ship's timbers by the action of the water.  Something fortuitous and unexpected is involved in the word "peril" or "accident".  Hence, insurers are answerable for casualties arising from the violent action of the elements, as distinguished from the silent, natural, and the gradual action of the elements upon the vessel itself, which properly relate to wear and tear.  See Seaworthiness, Unseaworthiness.

Period of insurance (mi). The period during which the goods are covered by the insurance, and can include inland carriage as an incident of ocean carriage, s8 Marine Insurance Policy 1909 (Cth). This period is also defined in the Institute cargo clauses. See  Andjelkovic v AFG Insurances Ltd (1982) 49 ALR 245.

Period Within Which Credit to be Opened (dc). Concerned with contracts of sale and stipulation as to when the credit should be opened so as to become a negotiable instrument.  There is an implied obligation under the common law for the buyer to activate the credit within a reasonable time of purchase: Diamond Cuttingworks Federation v Triefus and Company Limited (1956) 1 Lloyd's Rep 216 at 225.  This obligation drives from the belief that the seller may be relying on the credit in order to finance the transaction.  What constitutes a ‘reasonable time’ is determined by the circumstances of the contract.  For example, under common law the buyer must open the credit by the beginning of the shipment period unless there is an express stipulation to the contrary in the contract of sale:  Pavia & Company SPA v Thurmann-Nielsin (1952) 2 QB 84 at 88.  Conversely, even where delivery may be required for some months, a seller who has to manufacture goods of contract specification will want to know that payment will be made, that is, that the credit has been opened before production begins:  Etablissement Chainbaux SARL v Harbormaster Limited (1955) 1 Lloyds Rep 303 at 305.  See Reasonable time, examination of documents.

Pilferage. Pilferage is theft.  It is not specifically referred to in the Hague and Hague-Visby Rules and is not among the exculpatory exceptions listed at Art 4 (2)(a) to (p).  Theft by the carrier, by a crew member or other servant, or by an agent is the responsibility of the carrier by virtue of the words in Art 4 (2)(q), whether those individuals were acting within or beyond the scope of their employment:  Leesh River Tea Company v British India Steam Navigation Company (The Chyebassa) (1966) 1 Lloyds Rep 450.  

Piracy. See also Marine Insurance, Pirates, Thieves.

Pirates (mi). Pirates are persons who without legal commission for the purpose plunder other vessels indiscriminantly on the high seas for their own ends:  Bolivia Republic v Indemnity Neutral Marine Assurance Company Limited (1909) 1 KB 785.  See also: Thieves, Marine Insurance.
Policy, unvalued (mi). An unvalued marine policy is a policy which does not specify the value of the subject-matter insured, but, subject to the limit of the sum insured, leaves the insurable value to be subsequently ascertained:  Marine Insurance Act 1909 (Cth) s34.  

Policy, what it must specify (mi). A marine policy must specify:  (i) the name of the assured, or of some person who effects the insurance on his behalf; (ii) The subject matter insured and the risk insured against; (iii) the voyage, or period of time, or both, as the case may be, covered by the insurance; (iv) the sum or sums insured; (v) the name or names of the insurers:  s29 Marine Insurance Act 1909 (Cth).  

Position, warranty as to ship (mi). Warranties are sometimes inserted declaring the condition of the vessel on a date named, the idea being to give the insurer a better idea of the risk:  s 44 Marine Insurance Act 1909 (Cth).  

Policy (mi). An instrument containing a contract of insurance.  The subject matter insured must be designated in the policy with reasonable certainty.  The policy specifies the attachment and duration of the risk, and lists the perils insured against.  A number of risks which the insurer is not willing to bear are excluded from the cover provided by the policy.  The policy may be determined by the parties, or cancelled by the insurer, example, where he has been induced by fraud on the part of the assured to issue it.  If the policy contains terms which have not been agreed upon by both parties it may be rectified.  If a material alteration of the terms of the policy is made by the assured without the consent of the insurer, the insurer is entitled to avoid liability under it.  The policy often contains a promissory warranty, example, a warranty by which the assured undertakes that some particular thing shall or shall not be done, example, the insured vessel will sail by a specified date.  The construction of policies is effected by the doctrine of precedent.  Where words have been the subject of discussion in courts of law the meaning which has been assigned to them will be taken to be the meaning intended in subsequent cases, unless the parties stipulate that some other meaning shall be adopted. 

PPI Policy (mi). Also known as honour policies, because the assured has to rely entirely on the honour of the insurer in the event of a loss, for the policy is not enforceable at law where the assured has entered into a contract with no insurable interest and no expectation of acquiring such an interest:  Marine Insurance Act 1909 s10(2)(a). 

Precedent,doctrine of, effects construction of policy (mi). A precedent is a judgment or decision of a Court of law cited as an authority for deciding a similar set of facts.  The construction of Marine Insurance Policies are effected by the doctrine of precedent.  Rules exist for the guidance of the Court in construing the words contained in such policies.  Where words have been the subject of discussion in Courts of law, the meaning which has been assigned to them will be taken to be the meaning intended in subsequent cases, unless the parties stipulate that some other meaning shall be adopted:  Bullen v Denning (1826) 5 B and C 842.  

Premium (mi). The premium is the consideration which the insurer receives from the assured in exchange for their undertaking to pay the sum insured in the event insured against.  

Premium receipt (mi). Where a marine policy effected on behalf of the assured by a broker.  In the absence of fraud when a broker acknowledges the receipt of the premium, such acknowledgment is, conclusive as between the insurer and the assured but not as between the insurer and the broker.  Marine Insurance Act 1909 s60. 

Preservation of goods. The parties to an international trade transaction have an obligation to preserve the goods against deterioration and loss, see CISG Arts 85 to 88.  A party who incurs costs in preserving the goods may exercise a lien over the goods until payment is received. See also Lien.

Pre-shipment inspection. Concerns inspection of goods before they are shipped for delivery to the buyer.  At the buyer's election the goods may be subjected to an independent inspection, (i) by a private organisation or (ii) by a governmental authority.  In both instances Incoterms 2000 contemplates that the buyer pays these costs unless the contract otherwise provides. See also Certificate of inspection, Certificate of quality (in personam), Certificate of quality (in rem).

Price risk. The risk of loss of or damage to goods which are the subject of a contract of sale.  Risk as between buyer and seller in Incoterms 2000 is limited to "loss of or damage to the goods": meaning physical loss or damage to the goods. 

Prima facie case. The onus of proof required to be satisfied by a party in some proceedings, which, once established, causes the onus of proof to pass to the other party if it wishes to escape liability. In the first instance by art 3(4) of the Hague & Hague/Visby Rules, the statements of the carrier (as to marks and number, or quantity or weight, and apparent order or condition) are only prima facie evidence of receipt by the carrier of the goods as described.  Prima facie evidence is, of course, like all evidence, susceptible to rebuttal; but unrebutted, it remains sufficient, as a matter of law, to establish the ultimate position it purports to prove. 

Promise not to sue clause. The promise not to sue clause is a term in the bill of lading that requires the shipper/consignor, the consignee and the holder of the bill to sue only the carrier, and not to sue any other person. This clause works in conjunction with the himalaya clause and the circular indemnity clause. See Circular indemnity clause, Himalaya clause.   

Proximate cause (mi). Where the insurer is liable for any loss proximately caused by a peril insured against.  The assured can only recover on the policy when the loss is a direct and immediate consequence of any peril insured against and not a remote consequence of that peril:   Company v Law Investment and Insurance Corporation Limited (1898) 2 QB 626, s61(1) Marine Insurance Act 1909 (Cth). 

Prudent Insurer (mi). The "prudent insurer" is an objective test intended to divine situations where prudent insurers in general would consider a particular circumstance as exercising an influence on their judgment towards declining a risk or loading the premium.  Marine Insurance Act 1909 (Cth) s24(2). 

Q

Quarantine. The imposition of a strict period of detention and isolation when ships, people, or animals have come from a country or place where infectious or contagious diseases are suspected to be prevalent.  The owner of the ship is entitled to recover in respect of quarantine expenses and extraordinary expenses incident to the outbreak of infectious disease upon the ship.

Quasi-negotiable Bills (dc). Quasi-negotiable bills occur in a trading transaction in which the buyer (consignee) intends to take delivery of the goods himself.  Examples of such documents waybills,  data freight receipts, FIATA bills of lading, and  post receipts.  

R

Rail Transport (when delivery takes place). Concerns the transportation/carriage and delivery of goods by rail.  FCL delivery is completed when the container or wagon used for carriage of the goods is taken over by the railway or by another person acting on its behalf.  In an LCL delivery, it is completed when the seller has handed the goods over at the railway receiving point or loaded them into a vehicle provided by the railway: FCA Incoterms 2000.  This is not an Incoterm.

Ratification. The adoption of an agreement or conduct of another, creating the relationship of principal and agent retrospectively.  In marine insurance, ratification by the assured occurs where a contract of marine insurance is in good faith effected by one person on behalf of another, the person on who's behalf it is effected may ratify the contract even after he is aware of a loss. See Four Corners Rule, Lost or not lost.

Ratification of a Letter of Credit (dc). The act of adopting the transaction.  The intention to ratify may, be inferred from prolonged in action or silence.  A letter of credit should be rejected by the principal on its face value, if, example the buyer who is aware of the irregularity remains inactive and attempts to reject them after the arrival and inspection of the goods at the port of destination, he is likely to be deemed to have ratified the payment by the bank.  Thus if the documentary credit is identified as being faulty, ambiguous, or contradictory, it must be rejected, by the suspecting party, or the transaction will be ratified and the right to reject the goods lost:  Bank Melli Iran v Barclays Bank (Dominion, Colonial and Overseas) (1951) 2 Lloyds Rep 367.  

Reasonable time (mi). Reasonable time is defined in various conventions and laws, such as CISG, UCP500, Marine Insurance Act.  Where any reference is made to reasonable time, reasonable premium, or reasonable diligence, the question what is reasonable is a question of fact:  s94 Marine Insurance Act 1909 (Cth). 

Reasonable time, examination of documents (dc). Banks have a reasonable time to examine documents for discrepancies:  UCP 500 Art 13(b) UCP 500.  The length of the reasonable time depends in each case on the circumstances, such as the complexity of the tendered documents, their language, etc.  UCP 500 Art 13(b) of UCP 500 states that reasonable time ‘shall not exceed seven banking days following the receipt of the documents’.  However this does not mean that it is prudent, reasonable, or even proper for a bank to take all of that time to examine the documents and determine whether to accept or refuse such documents.  See Period within which credit to be opened

Recklessly. In the context of the carriage of cargo it means deplorably bad handling: SS Pharmaceuticals v Qantas Airways [1991] Lloyd’s Rep 288 (leaving air cargo in open during a thunderstorm); see Warsaw Convention Art 25 and 25A; poor stowage of goods when knowledge ship would be sailing into bad weather: see Hague Rules Art 4 r5(e); Sellers Fabrics v Hapag-Lloyd AG [1998] NSWSC 646; cargo inappropriately stowed for voyage in heavy weather; The European Enterprise [1989] Lloyd’s Rep 185.
Rectification (mi). The rectifying of mistakes made in policies of marine insurance.  The Court has a general power to rectify mistakes.  The mistake must not, however, be merely that of one party to the contract, but must be a mutual, or, as it is sometimes called, a common mistake, and the party desirous of correcting it should commence the necessary proceedings immediately after the error is discovered.  The party must not delay the expectation of events which may make the mistake operate in his favour, since in that case he would be held to have adopted the policy as executed. 

Red Clause Credit (dc). ‘Red clause credits’ enable the seller to draw on the credit before the shipment of the goods.  Most commonly this situation arises because the seller needs the finance from the buyer to pay the supplier.  The buyer clearly takes a risk with this type of credit because the goods may never be shipped.  It is not common unless the parties have an established business relationship.  The expression ‘red clause’ refers to the original practice of using red ink to write in the clause which permits the seller to draw upon the credit prior to the shipment of the goods. See Packing Credits

Reinsurance (mi). To insure again.  An insurer may releive himself of a liability either partially or wholly by insuring the subject - matter with another insurers.  Marine Insurance Act 1909 (Cth) s15(1) permits reinsurance.

Rejection of shipping documents and goods – repudiation  A buyer is bound to pay for documents if, on their face, they conform to the terms of the contract. Under a CIF or CFR contract can only reject shipping documents in three situations:  

1
fraud; 

2
where they do not conform to the express terms of the contract in a respect which is more than minimal;

3
where, even if they appear to conform to the requirements of the contract, they are not genuine in the sense that they contain false information about an aspect of the performance of the contract which would normally be disclosed in the documents and which is of more than minimal importance, eg the date of shipment.

The test is set out in The ‘Intan 6 V360A SN’ [2003] 2 Lloyd’s Rep 700 per Havelock-Allan J at [24] about the times when the documents can be rejected, and at [25] setting out the test:

The test is whether the documents contain a statement or statements which, without further investigation, demonstrate that the contract has not been honoured in one or more respects of more than minimal importance.  This must be apparent from the terms of the documents themselves, without inquiry into the physical performance of the contract.

For an example of a document containing a statement on its face which, without further investigation, demonstrates the contract has not been honoured in more than minimal importance:  Marshall Knott & Barker Ltd v Arcos Ltd (1932) 44 Ll L Rep 384 – bills of lading incorporated the charterparty, and the terms of the charterparty qualified the delivery obligation – as they did not require delivery at the quay, but only at the quay ‘…or as near thereunto as she may safely get’.

A buyer has no right to reject good documents on the basis of a suspicion about the goods: See Masse v Arlitz [1923] VLR 132; Henry Dean v O'Day [1927] 39 CLR 330; Samuel McCausland Limited v Railton [1931] VLR 247; Gill & Duffus v Berger [1984] 1 Lloyd's Rep 227 at 231
Note CISG Art 49.
Repairs to ship. Where a vessel is in need of repair any necessary expenses incurred in moving the vessel to a port for repair shall be allowed as part of the costs of repair.  Similarly where repairs can only be effected in dry dock the underwriters will be liable for costs:  sD, York-Antwerp Rules.  

Repatriation. Repatriation involves the act of a person returning or being returned to their native land. The owner can recover repatriation expenses incurred under statutory obligation in respect of any member of the crew of the ship, or any master or seaman who is proceeding to or from such ship.  However no expenses are recoverable if they arise out of or ensue upon the termination of any agreement either in accordance with the terms thereof or by mutual consent, or the sale of the ship, or any other act of the ship owner in respect of the ship.  

Representation as to fact, expectation or belief (mi). A representation may be either as to a matter of fact, or as to a matter of expectation or belief:  s26(3) Marine Insurance Act 1909 (Cth). See also: Misrepresentation, Representations pending negotiations of a contract
Representations pending negotiation of insurance (mi). Every material representation made by the assured or his agent to the insurer during the negotiations for the contract, and before the contract is concluded, must be true.  If it be untrue the insurer may avoid the contract:  s26(1) Marine Insurance Act 1909 (Cth).  A representation is material which would influence the judgment of a prudent insurer in fixing the premium, or determining whether he will take the risk:  s26(2).  Whether a particular representation be material or not is, in each case, a question of fact:  s26(7).  See Misrepresentation, Representation as to fact, expectation or belief.

Representation, true (mi). A representation as to a matter of fact is true, if it be substantially correct, that is to say, if the difference between what is represented and what is actually correct would not be considered material by a prudent insurer:  s26(4) Marine Insurance Act 1909 (Cth).  A representation as to a matter of expectation or belief is true if it be made in good faith:  s26(5).

Representation, withdrawal before conclusion of contract (mi). A representation may be withdrawn or corrected before the contract is concluded:  Marine Insurance Act 1909 (Cth), s26(6).  

Respondentia.  In times of necessity and distress a ships master may promise the cargo on board as assurity for the refund of a loan. See Bottomry.

Restraint of Princes (mi). The term "arrests, of kings, princes, and people" refers to political or executive acts, and does not include a loss caused by riot or by ordinary judicial process.  Rule 10 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909 (Cth).  

Return by Agreement (mi). Where the policy contains a stipulation for the return of the premium, or a proportionate part thereof, on the happening of a certain event, and that event happens, the premium, or, as the case may be, the proportionate part thereof, is thereupon returnable to the assured:  s89 Marine Insurance Act 1909 (Cth).  

Return for failure of consideration (mi). Where the consideration for the payment of the premium totally fails, and there has been no fraud or illegality on the part of the assured or his agents, the premium is thereupon returnable to the assured:  Marine Insurance Act 1909 (Cth) s90(1).

Return  premiums  (mi). The right of the assured to a return of the premium.  In some instances this right is expressly set out in the terms of the policy.  The assured can also claim that the premium be returned to him by the insurer where there has been a failure of consideration.  The enforcement of the right to a return will vary according to whether the premium has been paid or not.  The insurer remains directly liable to the assured for its return.  Marine Insurance Act 1909 (Cth) s89. 

Revocable credit (dc). Revocable credits operate as a means for arranging payment, and afford the beneficiary no protection prior to negotiation or payment of a drawing.  Essentially a revocable letter of credit is an undertaking by the issuing bank to a beneficiary stating that it will pay a presentation of documents drawn which conform with the terms stipulated in the letter of credit.  This is of course provided that the letter of credit has not been altered or cancelled prior to the presentation of the document or drafts of the document.  Finally, a revocable credit will not constitute a legally binding undertaking between the bank or banks concerned, and the beneficiary, because such a credit can be modified or terminated at any time without notice to the beneficiary: see UCP 500 Arts 6 , 8; Cape Asbestos Co Ltd v Lloyd’s Bank Ltd [1921] WN 274. See Letters of Credit, Irrevocable credits, Revocation of a credit

Revocation of a Credit (dc). The withdrawal of credit from operation.  Revocable credits may be amended or cancelled by an issuing bank at any time without notifying the beneficiary.  This said, the issuing bank is obliged to reimburse another bank with which a revocable credit has been made available for sight payment, acceptance or negotiation.  This is also the case where any payment, acceptance or negotiation is made by such bank - prior to a receipt by it of a notice of amendment or cancellation against documents which on there face comply with the terms and conditions of the credit.  The issuing bank must also reimburse another bank with which a revocable credit has been made available for deferred payment, if such a bank has, prior to receipt by it of notice of amendment or cancellation, taken up documents which appear on there face to be in compliance with the terms and conditions of the credit: see UCP 500 Art 8. See Revocable Credit

Revolving Credits (dc). Revolving credits are used where the buyer and seller have regular transactions and it is not desirable to establish a fresh credit for each sale.  The revolving credit gives the seller a maximum limit which is drawn against by the presentation of the documents for each transaction.  From time to time the buyer ‘tops up’ the credits as necessary.  The advantage of this arrangement is that no renewal is required and clerical labour is saved.  The revolving credit should not be confused with the evergreen credit, although both have in common the fact that they are not limited to a single period of currency.  See Evergreen Credit.

Right of Contribution (mi). Where the assured is overinsured by double insurance, each insurer is bound, as between himself and the other insurers, to contribute rateably to the loss in proportion to the amount for which he is liable under his contract:  s86(1) Marine Insurance Act 1909 (Cth).  If any insurer pays more than his proportion of the loss, he is entitled to maintain an action for contribution against the other insurers, and he is entitled to the like remedies as assurity he has paid more than his proportion of the debt:  Marine Insurance Act 1909 (Cth) s86(2).  See Double insurance, Effective under insurance, Extent of insurers liability.

Right to reject documents (dc). Arises when documents for contract of sale are tendered and are found to be inaccurate.  This right to reject documents is lost when the buyer or bank which advises a letter of credit for payment of the price takes up the documents even where they are inaccurate, and pays against them without objection.  Documents are inaccurate if they disclose a defect to a person who could have read them: Panshoud Freres SA v Establishments General Grain Company (1970) 1 LIoyd’s Rep 53.  Where the documents are rejected the rejection must be clear and unequivocal: Vargas Pna Apezteguia Y Ciasaic v Peter Gremer (1987) 1 LIoyd’s Rep 394, 398.  

Right to reject goods. The right to reject goods arises when they are landed and when after examination they are not found to be inconformity with the contract.  An exercise of the right to reject goods is one which the buyer is entitled to postpone until the goods arrive, but must be exercised within a reasonable time oif Soga applies, and under CISG Art 39.  The buyer may make up his mind to exercise the right to reject the goods as it suits him best.  However he may lose his right of rejection if he deals with the goods so as to disable himself from restoring title to the seller or by actual labor: Bergerco USA v Vegoil Limited (1984) 1 LIoyd’s Rep 440.  Where the goods are rejected the rejection must be clear and unequivocal.  The rejection must indicate that the buyer wants to have nothing to do with the goods and must not be equivocal.  See Certificate of inspection, Certificate of quality (in personam), Certificate of quality (in rem).

Risk. Under an FOB contract the risk of damage to a consignment of goods passes from seller to buyer when the goods are delivered over the ships rail: Carlos Federspiel and Company SA v. Charles Twigg and Company Limited (1957) 1 LIoyd’s Rep 240.  However, difficulties arise under the sale of goods legislation unless the goods are "ascertained goods".  An example of unascertained goods is a portion of a shipment of liquid vegetable oil going to several buyers.  Risk is not defined in Incoterms. See Passing of Risk.

In marine insurance, a certainty of an event happening is not a risk.

Risks clause (mi). A form of cargo clause found in the Institute Clauses covering all risks of loss or damage to cargo, subject to specified contractual exceptions set out in the clauses.  The insured is required to prove that the loss was due to an abnormal peril and to disprove any counter theory by the insurer designed to show the loss was due to normal transit risk, Theodorou v Chester [1951] 1 Lloyd's Rep 204.  

Road, Rail or Inland Waterway Transport Documents. This term is defined in UCP 500 Art 28 which deals with the particular form of transportation of the goods and the individual conditions associated with the issue of the transport document. The basic features of this article are the identification of the carrier and consignor and the understanding that a full set of these types of transport documents are not used in the trade and are not issued by the carrier. The presentation of a sole original therefore fulfils the requirement of a full set of transport documents unless the document itself shows that more than one original has been issued.  These documents are not likely to be used in Australia, but are in common use in Europe. The CIM Railway Consignment Notes and CMR Truck Consignment Notes apply European Conventions for the carriage of goods by rail and road respectively across Europe. 

An issue arises because those consignment notes do not indicate "...that the goods have been received for shipment, dispatch or carriage..." or wording to this effect within Art28(a)(ii), and therefore there is no compliance with the article by tender of one of those consignment notes. 

However, all the rights and obligations of the parties are fully set out in the CIM and CMR conventions and a document issued under either of those conventions will be acceptable to a bank. If there is still a concern on this issue the applicant and issuing bank may indicate in their credit that the relevant document does not have to indicate that the goods have been received for shipment, dispatch or carriage. 

Road Transport (when delivery takes place). Concerns the carriage and delivery of goods by road.  Delivery is complete when the goods have been loaded onto the vehicle provided by the buyer.  When the goods are delivered to the carriers premises, delivery is complete when the goods have been handed over to the carrier or person acting on its behalf.  This is not an Incoterm.  

Romalpa clause. The Romalpa clause is a retention of title in the goods and gives the unpaid seller a right to pursue the goods even after they have been delivered to the buyer, and partially transformed. The Romalpa clause first arose in an English Court decision in 1976 and the principle has been followed in most jurisdictions since then: Aluminium Industrie Vaasen BV v Romalpa Aluminium Ltd [1976] 1 WLR 676. Palmer on Bailment, 2nd edn, Law Book Co, 1991 p177-178 ICC, Retention of Title: A Practical ICC Guide to legislation in 35 countries, 2nd edn, ICC Paris 1993. In Australia, see Riley, Trusts created by reservation of title in trade supply contracts (2001) 75 ALJ  348 dealing with the High Court of Australia decision in Associated Alloys Pty Ltd v ACN 001 452 106 Pty Ltd [2000] HCA 25; (2000) 74 ALJ 862.  

S

Safely landed (mi). Where the risk on goods or other movables continues until they are "safely landed", they must be landed in the customary manner and within a reasonable time after arrival at the port of discharge, and if they are not so landed the risk ceases.  Rule 5 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909 (Cth).

Sailing for different destination (mi). Where the destination is specified in the policy, and the ship, instead of sailing for that destination, sails for any other destination, the risk does not attach:  s50 Marine Insurance Act 1909 (Cth).  See Change of voyage, Delay of voyage, Excuses for deviation or delay

Sailing orders. The orders under which a master sails the ship.  If the master sails under special orders which cause him to deviate from the customary route, or which fetter his discretion, they should be disclosed by the assured, otherwise the policy may be avoided both on the ground of non-disclosure and of deviation:  Middlewood v Blakes (1797) 7 Term Rep 162.

Sale of Goods. The sale of goods is governed by municipal laws, eg laws based on the original English Sale of Goods Act 1893 (UK)) (‘Soga’) and the United Nations Convention on the International Sale of Goods (Vienna 1980) (‘CISG’). Not all countries have adopted CISG, notably England, although Scotland has. CISG is now said to be the de facto law for the sale of goods in the European Community. 

Salvage (mi). Salvage concerns the rescue of a ship or cargo from danger at sea.  As a noun, the simple term "salvage" is used in two different senses.   It is used firstly to signify the service of saving property from danger at sea, and on the other hand to signify the reward that is made for such services.  Salvage in the sense of salvage service may shortly be defined as the service which is provided by a volunteer to save salvageable property from loss or damage at sea.  For services to constitute salvage services three conditions must be satisfied.  First, salvageable property must be in danger at sea; secondly, the services must either be successful in rescuing this property or contribute towards such success and thirdly, the person performing the services (the salver) must be a volunteer:  see The Goring (1988) AC 831.  Marine Insurance Act 1909 s71(1).  The expression "salvage charges" is defined in s71(2) to mean the charges recoverable under Maritime Law by a salvor independently of contract.  They do not include the expenses of services rendered by the assured or by his agent, or any person employed for hire by them, for the purposes of averting a peril insured against.  Such expenses where properly incurred, may be recovered as particular charges or as a general average loss according to the circumstances under which they were incurred.  Accordingly, where a ship is salved by salvors who intervene voluntarily and not under a contract, the insurer is under no liability to pay any sum in excess of the sum insured:  Aitchison v Lohre (1879) 4 App Cas 755, HL.

Scuttling. Scuttling is the wilful casting away or sinking of a ship, usually in order to claim insurance money.

SDR Protocol. Protocol amending the Brussels Convention as amended by the Visby Protocol, done at Brussels on 21 December 1979 (the SDR Protocol). See Hague Rules.

Sea-going. A ship that goes to sea, not including a ship that could go to sea but does not: Salt Union Ltd v Wood (1893) QB 370 per Lord Coleridge at 374; followed in The Union Steamship Co of NZ v The Commonwealth (1925) 36 CLR 130 per Issacs J at 145 stating the ship does go to sea.  
See Ship.

Sea Transport (when delivery takes place). The carriage and delivery of goods by sea.  A FCL delivery is completed when the loaded container is taken over by the sea carrier.  Where the container has been carried to an operator of a transport terminal acting on behalf of the carrier, the goods are delivered when the container has entered into the premises of that terminal.  Where the goods are LCL or not to be containerised by the seller, the seller has to carry them to the transport terminal.  Delivery is complete when the goods have been handed over to the sea carrier or to another person acting on its behalf.  This is not an Incoterm.

Sea Waybill. A document for carriage of goods by sea issued by a carrier which is used instead of a bill of lading in situations where there is no requirement for a negotiable document of title. A sea waybill is similar to a bill of lading with the exception that it is not a negotiable document of title. As such, the sea waybill is retained by the shipper and is not required by the importer for the purposes of taking delivery of the goods. Importantly the consignor and consignee do not get the protections under the Hague-Visby Rules which is limited to Bills of Lading, unless those Rules are incorporated into the sea waybill.

A sea waybill is defined in the Sea Carriage Documents Act 1997 (NSW) s5 as:

…a document other than a bill of lading which: 

(a) 
is issued by the carrier of the goods, and 

(b) 
is a receipt for the goods, and 

(c) 
contains or evidences a contract for the carriage of the goods by sea, and 

(d) 
identifies the person to whom delivery of the goods is to be made by the carrier in accordance with the contract. 

See Schmitthoff’s Export Trade: The Law and Practice of International Trade. 10th ed 2000 par 15-033 p281:

A sea waybill is a non-negotiable transport document and its great advantage is that its presentation by the consignee is not required in order for him, on production of satisfactory identification, to take delivery of the goods, thus avoiding delay both for him and the carrier where the goods at-rive before the waybill. It is not a document of title but contains, or is evidence of, the contract of carriage as between the shipper and carrier in that it incorporates the standard terms of the carrier on its face. However. unlike a bill of lading, these terms arc not detailed on the reverse of the waybill which is blank. A waybill is usually issued in the "received for shipment" form but may, like a bill of lading, be notated once the goods have been loaded.

The non-negotiable sea waybill has been introduced by the transport industry to avoid delay in handling the goods once they arrive at the port of discharge. The sea waybill is not a traditional negotiable bill of lading or a document of title, as consignment and delivery of the goods is made to a nominated consignee upon proof of identity and not upon delivery of the original sea waybill. A sea waybill is a mere receipt for the goods which provides evidence of the contract of carriage under which the goods are carried, but it is not negotiable and can not transfer title in the goods. The greatest difference between a sea waybill and a bill of lading is that the sea waybill does not transfer rights of the shipper to the consignee and the Hague and the Hague-Visby Conventions do not automatically apply, thereby depriving the cargo owner of the rights and obligations which exist to protect cargo interests. 

If a party issuing a waybill wishes to incorporate the Hague or Hague-Visby Rules, this can be done by use of express words brought to the attention of the shipper.

In the context of documentary credits, a bank may dictate the ways in which a sea waybill is used without losing the security and control which it otherwise has when a bill of lading is used. 

A method which has been adopted by banks in relation to air waybills is to have the document addressed to the bank. This procedure is also available in respect of sea waybills and, in addition, the shipper can assign its right of control to the consignee so that the consignee becomes the only party who can give delivery instructions to the carrier. 

Banks do not consider a non-negotiable sea waybill to be negotiable or documents of title, nor will the bank consider them to be suitable where bank finance based on the goods is involved.  However they are good tender if so stipulated in the credit, and the bank is simply facilitating the transaction.: see  UCP 500 Arts 23 and 24 which illustrates the increasing recognition of sea waybills.

The shipper can include a "control clause" on the waybill which defines the moment when control of the goods voluntarily passes from the shipper to the consignee, eg: 

Upon acceptance of this Sea Waybill by a bank against a letter of credit transaction (which acceptance the bank confirms to the carrier) the shipper renounces any right to vary the identity of the consignee of these goods during transit. 

Carriers are encouraging shippers to use sea waybills instead of bills of lading for a number of reasons, including the adoption of EDI facilities, and the current incompatibility between bills of lading and EDI.  Shippers and consignees should be aware of the distinct legal disadvantages they will suffer by allowing use of a sea waybill unless the carrier includes a term on the sea waybill making the carriage subject to the relevant international convention, as though the sea waybill was a bill of lading. 

See Ship’s Delivery Order

Seaworthiness. For a vessel to be deemed seaworthy it must be adequately and safely constructed for the purposes of sea voyages.  A ship's seaworthiness is a matter of concern to both ship owner and marine insurance underwriters for the carriage of goods by sea: Steel v State Lines SS Co (1877) 3 App Cas 72.  Marine Insurance Act 1909 (Cth) s45(4).  One of the principal obligations of the ocean carrier under the Hague Rules is to provide a ship which is seaworthy at the commencement of the voyage, although it may subsequently become unseaworthy.  

Seller's Confirmation (dc). An arrangement that is distinct from the usual practice of the cost of confirmation of the letter of credit being born by the applicant for the credit (the buyer).  With sellers confirmation the cost is met by the beneficiary (the seller):  British Imex  v Midland Bank Limited (1958) 1 QB 542, 544.  Arrangements of this nature are made when the seller is anxious to minimise the risk of the sales transaction by obtaining an absolute undertaking of a reputable bank at his place of business, but the buyer is unwilling to bear the costs of providing the seller with this additional security.  

Several ports of discharge (mi). Where several ports of discharge are specified by the policy, the ship may proceed to all or any of them, but, in the absence of any usage or sufficient cause to the contrary, she must proceed to them, or such of them as she goes to, in the order designated by the policy.  If she does not there is a deviation:  s53(1) Marine Insurance Act 1909 (Cth).  Where the policy is to "ports of discharge", within a given area, which are not named, the ship must, in the absence of any usage or sufficient cause to the contrary, proceed to them, or such of them as she goes to, in their geographical order.  If she does not, there is a deviation:  s53(2).  

Ship. A large vessel intended or used for navigating the water, not propelled by oars or paddles etc (see Macquarie Dictionary) or a large sea going vessel (as opposed to a boat) (see Oxford English Dictionary); a vessel of any kind used or constructed for use in navigation by water however it is propelled or moved and including a barge, lighter or other floating vessel; a hovercraft; an offshore industry mobile unity within the meaning of the Navigation Act 1912 (Cth) and a vessel that is sunk or is stranded and remains such a vessel, but does not include a seaplane; an inland waterways vessel or a vessel under construction that has not been launched: Admiralty Act 1988 (Cth) s3; every description of vessel used in navigation not propelled by oars: Navigation Act 1901 (NSW) s3; see also Navigation Act 1912 (Cth) s6 (variations on the Admiralty Act definition); Shipping Registration Act 1987 (Cth) s3. A common feature of the statutory definitions is that a ship is a vessel of any kind either capable of or used in navigation: Smith v Perese [2006] NSWSC 288 [166]; Birkenfeld v Yachting NZ (a rigid inflatable boat); even though it does not have any form of self propulsion or steering mechanism such as a rudder, eg a backhoe dredger: The ‘Von Rocks’ (1998) 2 Lloyd’s Rep 198 per Keane J at 207. it includes  a fishing coble: Ex parte Ferguson v Hutchison (1871) 1 QB 280; a barge; The Mac (1882) P 126; a motor vessel; The Annie Hay [1968] 1 All ER 657; a yacht: The Alastor [1981] 1 Lloyd’s Rep 581; a jet boat; Chamberland v Fleming 12 DLR (4th) 25 (1990); a kayak: Thompson v Police.

 In addition to the Admiralty Act s3 exclusion of a seaplane, ship does not include a flying boat: Polpen Shipping Co Ltd v Commercial Union Assurance Co (1943) KB 161 per Atkinson J at 167; and does not include a jet ski: Steedman v Scofield (1992) 2 Lloyd’s Rep 163 per Sheen J at 165 – 166;   The word "ship" includes the hull, materials and outfit, stores and provisions for the officers and crew, and, in the case of vessels engaged in a special trade, the ordinary fittings requisite for the trade, and also, in the case of a steamship, the machinery, boilers, and coals and engine stores, if owned by the assured.  Rule 15 of the Rules for Construction of Policy set out in the Second Schedule to the Marine Insurance Act 1909 (Cth). See Boat, Sea-going,Vessel.

Ship movement under arrest.  The Admiralty Marshal takes custody of the ship when it is arrested, and the Admiralty Court may make an order for the movement of the ship: The Myrto (1978) 1 Lloyds Rep 11; The Bazias (1993) 3 QB 673 at 679; The Iron Shortland (1995) 131 ALR 738; 
Den Norske Bank (Luxembourg) S A v The Ship ‘Martha II’ (Unreported: Federal Court of Australia, Sheppard J, VG70/1996, 6/3/96) where the following orders were made:  
IN THE FEDERAL COURT 

OF AUSTRALIA VG No. 70 of 1996 

NEW SOUTH WALES DISTRICT REGISTRY 

IN ADMIRALTY 

IN REM 

BETWEEN: 

DEN NORSKE BANK (LUXEMBOURG) S A 

Plaintiff 

AND 

THE SHIP "MARTHA II" 

Defendant 

ORDER 

JUDGE: Sheppard J 

DATE: 6 March 1996 

WHERE MADE: Melbourne 

THE COURT NOTES 

The Notice of Motion filed by ABC Container Line N V ("ABC") dated 1 March 1996, the Notice of Motion filed by the Defendant and ABC dated 5 March 1996, the affidavits of John Kenneth Moore and David Michael Pyett filed herein, the report to the Admiralty Marshal of Captain M J Bozier, the affidavit of Robert Springall and the Notice of Motion filed by the Plaintiff dated 5 March 1996. 

THE COURT ORDERS THAT: 

1
Subject to paragraph 2 the "Martha II" presently under arrest in Port Jackson, New South Wales be permitted whilst under arrest as soon as practicable to forthwith with all dispatch and without deviation to:- 

sail to Port Botany; 

discharge at Port Botany all container cargo and bulk liquid cargo now on board; 

sail to Port Jackson and proceed directly to a designated lay up berth, buoy or other anchorage and remain there until further order of the Court. 

2
Prior to the "Martha II" leaving her present anchorage ABC will pay or cause to be paid to the Admiralty Marshal the sum of AUS$300,000 ("the Fund"). 

3
The Marshal will pay forthwith from the Fund all costs, charges, payments and fees incurred of and incidental to the voyages of the "Martha II" from Port Jackson to Port Botany and from Port Botany to Port Jackson and all movements of the "Martha II" in Port Jackson and Port Botany to the completion of mooring at the designated lay up berth or anchorage in Port Jackson, together with all costs and charges incidental to any discharge of cargo undertaken pursuant to Order 1, including but not limited to all:- 

insurances; 

stevedoring costs; 

pilotage fees; 

port service charges; 

wharfage; 

mooring and unmooring charges; 

unshackling and reshackling charges; 

hire of tugs; 

line boat charges; 

navigation charges; 

crew wages and overtime; 

bunkers consumed; 

watchmen; 

and no such costs, charges, payments or fees incurred will be or will be deemed to be a cost of arrest.

4
The Plaintiff be permitted to place a representative to remain on board the "Martha II" for the period of all voyages by and movements of the Ship under this order. 

5
The Marshal will, in compliance with Order 1, take on board the "Martha II" such persons as he shall, in his discretion, deem appropriate for the purpose of retaining the safe custody, control and preservation of the Ship from leaving the anchorage in Port Jackson until its return to the designated lay up berth or anchorage in Port Jackson. 

6
The Plaintiff file any affidavit in support of its application for summary judgment ("the summary judgment application") and serve the same on the Defendant and Combo Carriers (Luxembourg) S A by 12 March 1996. 

7
The Defendant and Combo Carriers (Luxembourg) S A file and serve on the Plaintiff any affidavit in opposition in the summary judgment application together with any affidavit in support of the application for release of the "Martha II" from arrest ("the release application") by 26 March 1996. 

8
The Plaintiff in the summary judgment application file and serve on the Defendant and Combo Carriers (Luxembourg) S A any affidavit in reply and in the release application file and serve on the Defendant and Combo Carriers (Luxembourg) S A any affidavit in opposition by 10 April 1996. 

9
The Defendant and Combo Carriers (Luxembourg) S A file and serve on the Plaintiff any affidavit in reply in the release application by 23 April 1996. 

10
The summary judgment application and the release application be listed for directions on 29 April 1996. 

11
Liberty to apply on 3 hours' notice. 

12
Costs of and incidental to the application and this order be reserved. 

DATED ENTERED: 6 March 1996 

..................................... 

Deputy Registrar 

Ship owner. The owner of a ship can be identified from Lloyd’s Register of shipping.  Identification of the correct owner is important for the purposes of arrest of a ship, and arrest of a surrogate or sister ship under the Admiralty Act 1988 (Cth) s19.  See Surrogate Ship. 

Shipped bill of lading. A bill of lading issued by the carrier, master or agent of the carrier to the shipper after the goods are loaded on board the ship: see Hague Visby Art 3 r7  the shipper is entitled to demand a ‘shipped’ bill of lading.

Shipped in apparent good order and condition.  Words appearing on the front of the bill of lading and required under the Hague Visby Rules Arts 3(3)(c)  and (4); and is evidence of the condition of the goods,  see Sea Carriage Documents Act 1997 (NSW) s12. See Rosenfeld Hillas & Co Pty Ltd v the Ship ‘Fort Laramie’ (1923) 32 CLR 25; Dent v Glen Line [1940] 67 Ll L Rep 72; The Maurice Desgagnes [1977] 1 Lloyd’s Rep 290; Associated Packaging Pty Ltd v Sankyo Kaiun Kabushiki Kaisha [1983] 3 NSWLR 293.

Shipped on board.  The point at which the goods cross the ship’s rail: Pyrene Co Ltd v Scindia Navigation Co Ltd [1954] 2 QB 402.  See On board.

Shipper. The person (usually the owner) who sends the goods. It is not the carrier of the goods although sometimes incorrectly used in that sense.

Shipper's Load and Count. These words may appear in the bill of lading, and arise from the Hague Visby Rules Art 3 rr 3 and 5. See On Deck, Shipper's Load and Count, Name of Consignor

Shipping Advice.  A shipping advice is a document sent by the seller to the buyer setting out the sales, shipping and payment details. 

SHIPPING ADVICE

	To
	

	Ref
	

	From
	

	Purchase order number
	

	Letter of credit number (or contract number)
	

	Invoice number
	

	Invoice amount
	

	On board date
	

	ETA final destination
	

	Port of loading
	

	Port of discharge
	

	Final destination
	

	Shipping company
	

	Vessel name & voyage
	

	Forwarder
	

	Bill of lading number
	

	Bill of lading type
	

	Container status
	

	Container number
	

	Seal number
	

	Container size
	

	Packing
	

	Gross weight
	

	Description of goods
	

	Quantity
	

	Amount and currency
	


Ship's delivery order. A document other than a bill of lading or a sea waybill which: 

(a)
 is given in association with a contract for the carriage of goods by sea including those to which the document relates, and 

(b) 
contains an undertaking by the carrier to deliver the goods to which the document relates to a person identified in the document. 

See Sea Carriage Documents Act 1997 (NSW) s5, and similar laws; Carrington Slipways Pty Ltd v Patrick Operations Pty Ltd, The Cape Comorin (1991) 24 NSWLR 745.

Short-circuiting a Letter of Credit (dc). The failure to abide by an agreement of terms in the letter of credit.  In the first instance, the short circuiting of a letter of credit is not permissible.  In exceptional circumstances however the presumption can be reversed:  Soproma SpA v Marine and Animal Byproducts Corporation (1966) 1 Lloyds Rep, 367, 385.  In the ordinary way the credit operates as conditional payment of the price; it does not operate as absolute payment:  W J Allen & Company Limited v L Nasr (1972) 2 QB 189 (CA).  If, for example, the bank whom the parties have interposed as intermediary becomes insolvent, the seller normally can claim the price from the buyer directly, making a direct tender of documents to the latter: Soproma Spa (Super).  The implied condition is discharged by the insolvency of the intermediary.  

Short interest (mi). Concerns a situation where a full cargo is insured for but only half of it is shipped.  On such occasions the assured is entitled to a return of the premium proportionate to the shortage:  Forbes v Aspinall (1811) 13 East 332.  

Sight Drafts (dc). In commercial practice the term ‘draft’ corresponds with the technically correct name ‘Bill of Exchange’ which is often utilised by the seller.  A sight draft allows the buyers bank to provide the buyer with an advance against the security of goods, so that the buyer may be able to met his obligation.  In such an event the buyer will be liable for interest.  If the buyer refuses to enter into such an arrangement an acceptable credit may be utilised allowing the issuing bank to chance to undertake to accept drafts drawn on it by the seller in the form of a time draft.  A seller who needs money to obtain or manufacture the goods under the contract of sale must negotiate the time draft with a third bank for an advance.  In such an event the seller is obliged to pay the interest required by that bank on the advance.  

Sight Payment (dc). To pay upon seeing the goods. 

Signature of insurer (mi). A marine policy must be signed by or on behalf of the insurer, provided that in the case of a corporation the corporate seal may be sufficient:  s30 Marine Insurance Act 1909 (Cth).

Sinking. A vessel must be submerged and must touch bottom to constitute a sinking:  Anderson v Royal Exchange Assurance Company (1805) 7 East 38.  See Stranded, Stranding.

Slip (mi). An note stipulating the agreed terms of the purposed policy of Marine Insurance.  It must be signed by the underwriters.  Marine Insurance Act 1909 (Cth) s27.  

Slot Charter. See Charterparty.

Smuggling (mi). Smuggling concerns the importing or exporting of goods secretly in order to evade legal duties imposes upon such activity.  If the master commits barratry by smuggling, the insurer is liable, although the terms of the policy are confined to "any lawful trade":  Havelock v Hancill (1789) 3 Term Rep 277.  Where, however, the revenue authorities have seized the ship in consequence of smuggling by the master, the insurer escaped liability because of the fc and s warranty, although the dominant cause of the loss was barratry:  Cory & Sons v Burr (1883) 8 App Cas 393.  In another case, where the ship had been seized and forfeited, the insurer escaped liability because of the negligence of the assured, who should have prevented the repeated acts of smuggling:  Pipon v Cope (1808) 1 Camp 434.  

Soft Confirmation (dc). Is a conditional, as opposed to a definite an absolute undertaking by an advising bank.  This is a practice which has developed where imports into developing countries are financed by loans guaranteed by world bodies such as the International Bank for Reconstruction and Development (the World Bank) or the International Development Association (IDA), or by domestic or national foreign aid institutions.  Soft confirmation is born by complication as to reimbursement for the advising bank.  Provided that the conditions under which payments will be made are clearly indicated to the beneficiary such qualified undertakings by advising banks are permissible.  In relation to the UCP 500, such credits are not recognised, and fail to satisfy the requirements of irrevocable credits.

Standby Letters of Credit (dc). A standby credit is an undertaking by a bank to make payment to a third party (the beneficiary) or to accept bills of exchange drawn by him, provided that he timely complies with the stipulation of the credit which, in international trade transactions, invariably include the tender of one or several documents.  The documents need not be shipping documents but may include any documents such as a demand or notice by the beneficiary that the other party is in default.  So, if effect, the standby letter of credit operates as a bank guarantee.  It is not concerned with payment for the goods but whether the party who has taken out the credit has performed their obligations under the contract.  In other words, if the goods are defective, the buyer, assuming he or she has required the seller to take out a standby letter of credit, can by a demand in writing on the bank, require payment to cover the loss caused by the defect in the goods.  Standby letters of credit had their origin in the United States.  See Performance Guarantees

Straight bill of lading. A non-negotiable bill of lading which provides for delivery to a named consignee and is not transferable by endorsement and which has to be presented to obtain delivery of the goods.  It is a document of title within the Hague-Visby Rules Art 1(b) which states that the rules apply "only to contracts of carriage covered by a bill of lading or any similar document of title, in so far as such document relates to the carriage of goods by sea": J I MacWilliam Company Inc (Respondents) v. Mediterranean Shipping Company SA (Appellants) [2005] UKHL 11.  The House of Lords noted that if the bill of lading was a mere receipt or sea waybill, there had been no purpose in following the traditional practice of issuing more than one original, and the language of the attestation clause was meaningless. 

Stranded (mi). Where a ship has stranded, the insurer is liable for the accepted losses, although the loss is not attributable to the stranding, provided that when the stranding takes place the risk has attached and, if the policy be on goods, that the damaged goods are on board.  Rule 14 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909 (Cth).  

Stranding (mi). Stranding takes place when a ship takes the ground and remains quiescent for an appreciable space of time, owing to the operation of some extraneous and accidental cause which is not in the ordinary course of navigation.
Strict or classic FOB contract. Involves a contract between the seller of goods and the ocean carrier of those goods.  Under the terms of such a contract the buyer is obliged to nominate a suitable ship for the carriage of the goods: The Handel My.J. Smits Import - Export v. English Exporters (London) (1957) 1 Lloyd’s Rep 517, 519.  See FOB contract with additional services, FOB (named port of shipment), FOB contract (buyer contracting with carrier).

Strike. The taking part in labour disturbances.  The risks of a strike may be insured against under the Institute Clauses, the particular set of clauses to be used depending on whether the subject matter is cargo, hull or freight. Strikes caused by a party are usually an excluded event for the purposes of force majeure.

String Contract (dc). A string contract is a series of contracts under which goods are bought, sold, and sold on before finally reaching there ultimate purchaser.  In the oil industry string contracts are known colloquially as ‘daisy chain’ contracts:  Voest Alpine Intertrading GMBH v Chevron International Oil Company Limited (1987) 2 Lloyds Rep, 547.  

Substitute ship. Required when a nominated ship is withdrawn or that nominated ship fails the buyer who is then obliged to nominate a substitute vessel as soon as possible.  The buyer is also obliged to meet the additional costs caused by the substitution.  Note however, that if the contract of sale does not allow for the substitution of the ship beyond the contract time the buyer is in default if the second nomination carries him beyond the contract time: Finnish Government (Ministry of Food) v H Ford and Company Limited (1921) 6 LIoyd’s Rep 188.  Sometimes a nominated ship may be withdrawn and the buyer is obliged to name a substitute vessel as soon as possible subject to the qualification that if the contract of sale provides that the buyer shall nominate a ship with a state of time, he can only nominate a substitute ship if he is still within the contract time: Agricultores Federados Argentinos Sociedad Co-operativa Ltda v Ampro SA Comerciale Industrielle et Financiere (1965) 2 LIoyd’s Rep 657, 767.  See Failure to nominate a suitable ship, Nominating a suitable ship, Suitable ship.

Subrogation  (mi). A substitution of a claim against one person for a claim against another.  The same rights and duties which were attached to the original  person (or lien) attached to the substituted person (or lien).

Subrogation, insurer's right to (mi). The entitlement of an insurer to take over the interests of the assured in the events of a total or partial loss.  The insurer, however, is strictly confined to the rights of the assured, and cannot, by virtue of the doctrine of subrogation, acquire rights which the assured never possessed.  Marine Insurance Act 1909 (Cth) s85.

Successive Losses (mi). Unless the policy otherwise provides, the insurer is liable for successive losses, even though the total amount of such losses may exceed the sum insured:  s83(1) Marine Insurance Act 1909 (Cth).  

Sue and labour clause (mi). Such a clause is confined strictly to the cost of efforts made to save the thing insured from damage by the perils insured against in the policy:  Meyer v Ralli (1876) 1 CPD 358.  Marine Insurance Act 1909 (Cth) s84(1).

Suitable ship. Concerned with the election of ship to transport the goods of the contract of sale.  It is the duty of the buyer to inform the seller of the merchandise of the name of a suitable ship for the carriage of that merchandise.  This is so as it enables the seller to bring the goods along side the nominated ship and put them over the ship's rail so as to unable the purchaser to receive them within the appointed time: J and J Cunningham Limited v Robert A Monroe and Company Limited (1922) 28 Com Cas 42.  This is not an Incoterm.

A ship is suitable if it is seaworthy.  It must be able, ready and willing to carry the goods from the port of shipment to the port of destination.  To be an "able ship" the ship must be suitable for her task: by way of illustration, in order to transport fresh fruit and vegetables a ship must be refrigerated.  To tender a ship for such a job which is not refrigerated is, prima facie a breach of contract: Compaignie de Renflouement de Recuperation et de Travaux Sous-Marins V.S. Baroukah et CIE v W Seymour Plant and Sales Hire Limited (1981) 2 Lloyd's Rep 466.

Suitable ship, failure to nominate. Where the buyer fails to elect a ship to transport the goods of the contract of sale.  A major consequence of a buyer failing to nominate a ship within the time stipulated in the contract of sale, or within a reasonable time generally, is that the seller is entitled to treat the contract as repudiated by the buyer, or to terminate the contract and to sell the goods to another buyer for a higher price (as is usually the case in a rising market) or to sell the goods at a loss (where the market is falling) and to sue the buyer for damages: Olearia Tirrena SPA v MV Algerneene Oliehander, v Osterbeck (1972) 2 LIoyd’s Rep 341.  The seller is entitled to claim damages for the buyers failure or delay in nominating a suitable ship, but it cannot claim the purchase price as it still has the goods.  The seller is entitled to damages even where the buyer fails to name the suitable ship due to a chain of unfortunate circumstances which may be beyond its control: Colley v Overseas Exports (1921) 3 KB 302. See Suitable ship, Substitute ship.

Surrogate Ship.  A surrogate ship is a ship against which a general maritime claim (defined in Admiralty Act 1988 (Cth) s4(3)), and does not include a proprietary maritime claim in s4(2)) may be enforced by admiralty proceedings in rem, Admiralty Act 1988 (Cth) s19.  An ownership nexus must be proved between the surrogate ship and the relevant person .  See International Convention Relating to the Arrest of Seagoing Ships 1956, and note that Australia is not a signatory; ALRC Report 33, Civil Admiralty Jurisdiction 1986; Kawasaki Steel Corp v Owners of the Ship Daeyang Honey (1993) 120 ALR 109; Owners of The Shin Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404 at 420; The Iron Shortland (1995) 59 FCR 535, (1995) 131 ALR 738; Nautilius Australia v The Owners of the Ship Rossel Current [1999] QSC 39; The Zoya [1997] FCA 1162;  Owners of The MV Iran Amant v KMP Coastal Oil Pte Ltd (1999) 196 CLR 130; The Maria Luisa (2003) 130 FCR 12; Safezone Pty Ltd v The Ship Island Sun [2004] FCA 1797.  

See Ship owner.

T

Tendered Documents, ambiguity (dc). Documents that are unclear and ambiguous when tendered are a bad tender.  But the bank, when examining tendered documents, should not insist on the rigid and meticulous fulfilment of the precise wording in all cases.  However the margin allowed to a bank in interpreting a document is very narrow and the bank will be at risk if it does not insist on strict compliance.  In practice, a bank may in exceptional cases be prepared to accept an ambiguous document at-its risk-under reserved or against indemnity.  If the bank decides to reject the documents, it must specify the discrepancies in the notice of rejection.  The reason for this rule is that the beneficiary shall have an opportunity of curing the defect if he can do so before the expiry of the credit. See Unclear credit instructions

Tender of goods afloat. Involves the seller presenting to the buyer appropriate bills of lading concerning shipment of the goods in a ship chosen by the seller or those pertinent to the purchase of goods which are already afloat: Joseph Pyke and Son (Liverpool) Limited v Richard Cornelius and Company (1955) 2 Lloyd's Rep 747.  The seller can not be required to adopt one or the other of these alternatives, the choice remains with the seller.  However if one or the other alternative becomes impossible, in principle the seller is obliged to use the other one to perform the contract. 

Terminal. Also referred to as Transport Terminal. In international trade this is a place at which the goods are geographically located consisting of a warehouse or an open area where the goods are kept whilst being transferred from one carrier to another, eg, an export container of goods which has passed through the terminal gate, placed in the terminal stack, and is waiting to be loaded on board the ship.  A Terminal is used in all modes of carriage: air, rail, road and sea.

Terminal gate. The entry and exit point at which the cargo enters and leaves the terminal or airport where the goods are loaded for export or discharged for import. For carriage of goods by sea see Hague Visby Arts 1(e) and 7; and in Australia the Amended Hague Rules in Carriage of Goods by Sea Act 1991 (Cth) Schedule 1A Arts 2 to 6. The terminal gate has importance in international air-carriage of goods as being the entry and exit point in establishing whether the goods are within the airport boundary for the purposes of the Warsaw Convention Art 18.

Termination (mi). A risk may terminate earlier than contracted for.  In such an event the insurance is to cease, but may remain in force if prompt notice is given to the underwriters and the payment of an additional premium, if so required by them is made.  

Terms and Conditions of Trade. There are four broad categories of terms and conditions applicable to contracts concerning the international sale and purchase of goods:

Terms compulsorily applicable 

Conventions which are compulsorily applicable, ie they can not be excluded by the parties

Statute law (Acts and Regulations) which are compulsorily applicable

Implied terms

Acts and Regulations which imply terms and conditions into the contract by default, but can be excluded by agreement of the parties

Incorporated terms

Terms and conditions which are incorporated into the contract by agreement of the parties

Express terms

Express terms and conditions which the parties clearly set out in writing in their contract 

Thieves (mi). The term "thieves" does not cover clandestine theft or a theft committed by any one of the ships company, whether crew or passengers.  Rule 9 of the Rules for Construction of Policy in the Second Schedule to the Marine Insurance Act 1909 (Cth). See  Pirates.

Time Charter. See Charterparty

Time for Opening or Establishing Letter of Credit (dc). Generally a seller will request an immediate opening of the letter of credit.  Upon such a request the buyer must initiate steps to open the letter of credit.  The seller will wish to be assured that once he enters into an obligation with a third party his buyer will pay for the goods promptly and within the time frame negotiated.  Where a contract of sale is unconditional but does not provide a date on which the credit shall be opened, the credit has to be opened within a (reasonable time).  As to what constitutes a ‘reasonable time’ it is a question of fact and is an issue determined according to the circumstances of each case:  Sinason-Teicher Inter-American Grain Corporation v Oil Cakes and Oilseeds Trading Company Limited (1954) 1 WLR 935.  

Time policy (mi). A contract to insure subject matter for a definite period of time.  The word "definite" means that the period of insurance must be specified.  Marine Insurance Act 1909 (Cth) s 31(1).  

Total loss (mi). In marine insurance a loss may be either actual or constructive.  Actual total loss occurs where the subject - matter insured is destroyed to the extent that it ceases to exist as the thing insured.  Constructive total loss occurs when that which is insured is abandoned because it actual total loss appears to be unavoidable, or because it would cost more than its real worth to preserve it from actual total loss.  See Actual Total Loss, Constructive Loss

Touch and stay (mi). A liberty to touch and stay "at any port or place whatsoever" does not authorise a ship to depart from the course of her voyage from the port of departure to the port of destination.  Thus a touch and stay clause gives no liberty to call at a port quite unconnected with the purposes of the voyage:  Clason v Simmonds (1741) cited in 6 Term Rep 533.  Liberty to touch and stay must be construed with regard to the main object of the adventure.   

Transfer of the Credit (dc). A seller transfers the rights of a credit and the duties that arise under that credit to another person.  Often the other person is the seller's supplier.  Upon transfer that person steps into the credit.  As a result that person is guaranteed payment out of funds made by the ultimate purchaser: this being contingent on the conditions of the original credit being met and complied with.  An arrangement such as this requires the consent of the buyer (who is under no obligation to provide a transferable credit) and of the issuing bank.  Generally credits may be transferred only once: see UCP 500 Art 48. See Transferable credit

Transferable Credit (dc). A credit that provides for the transference of rights and certain duties arising under that credit to another person.  A transferable credit arises where the seller has the right to request the paying bank (which may either be the issuing or the correspondent bank) to transfer the credit for the benefit of a third party.  UCP 500 Art 38 provides that a transferable credit is automatically divisible, provided that partial shipments are not prohibited.  To make a credit transferable, it is not necessary - though it would be desirable - for the parties to use the word ‘transferable’ in it.  They may use other phrases indicating their intention to make it transferable, example by stating that it is ‘divisible’ or that it is ‘unrestricted for negotiation’:  European Asian Bank AG v Punjab & Sind Bank (2) (1981) 1 WLR, 642, 654-655.  

Transhipment. Transhipment means a change of the aircraft, vehicle or vessel between the first place of loading and the final place of discharge, and involves the goods being unloaded from the first mode of transport and loaded onto the second mode of transport to continue the journey.  Transhipment is undesirable as it involves additional handling of the goods and increases the risk of loss or damage.  

Transhipment has a meaning in several areas of international trade and transport, eg international payments: see UCP 500 Art 23(b)); marine insurance, s59 (UK Act) s65 (Cth) and is referred to in the Institute Cargo Clauses (A), (B) and (C);  The Warsaw Convention Art 1(2) for the carriage of goods by air.  In marine insurance, transhipment is usually undertaken for preservation of goods.  The goods being protected on board a new ship until they are landed at the port of destination named in the policy or intended by the parties.  If there is no liberty to tranship the cargo, the necessity for doing so must be very clear, otherwise the transhipment may account to a deviation.  Where transhipment does not put an end to the risk, the insurer is liable for any loss which may occur in the course of transhipment, landing, and re-shipment.  Marine Insurance Act 1909 (Cth) s65.  

Transhipment involves the unloading and re-loading from one vessel to another vessel during the course of ocean carriage from the port of loading to the port of discharge stipulated in the credit:  UCP 500 Art 23(b).  UCP 500 Art 23(c) provides that a bill of lading which allows transhipment will be acceptable unless transhipment is specifically prohibited by the letter of credit stipulation and provided that the entire ocean carriage is covered by one bill of lading.  UCP 500 Art 23(d) provides that even where the credit prohibits transhipment, a bill of lading will be accepted if the bill of lading incorporates clauses stating that the carrier reserves the right to tranship, and/or if it indicates that transhipment will take place so long as the cargo is shipped in containers, trailers or barges, again provided if the entire carriage is covered by the one Bill of Lading.  This reflects a practice in the transport industry arising from the use of fleets of vessels from small ports to main ports.  It also reflects the right to tranship reserved by the carrier by the terms in the Bill of Lading.  This is of course a matter over which the shipper has no control.  However, it may be an important issue in respect of some cargo which may be particularly vulnerable to loss or damage if transhipped through some ports.  In some cases the goods may even be subject to seizure, for example, transhipment through a port contrary to a UN resolution imposing a trade embargo.  

Transhipment of goods is an important issue for Letters of Credit and UCP 500 where there is a multimodal transport document.  By implication, multimodal suggests transhipment is going to occur during the carriage of the goods, and consistent with the multimodal context, UCP 500 Art 26(b) provides that when the credit calls for a multimodal transport document covering at least two different modes of transport, a bank will disregard conditions in the credit prohibiting transhipment provided that the entire carriage is covered by the one document. Banks are required to accept a multimodal transport document which contains a clause providing that transhipment may take place. 

UCP 500 Art 27(b) defines the transhipment of goods transported by air as meaning ‘unloading and re-loading from one aircraft to another aircraft during the course of carriage from the airport of departure to the airport of destination stipulated in the credit.’ Which is consistent with the Warsaw Convention Art 18 r3. An applicant who wishes to preclude trans-shipment must to do so explicitly. 

Transport Document. A documentation by which goods are carried.  Also referred to as a Contract of Carriage: in the Hague Rules Art 1(b). Transport documents may regulate carriage, and contractual obligations and duties, as well as effect title to the goods of the transaction.  In Australia a sea carriage document is defined in Cogsa 1991 Schedule 1A Art 1(g) and the Sea Carriage Documents Act 1997 (NSW)  described as - An Act to reform the law relating to bills of lading, sea waybills and ship's delivery orders; and for other purposes. Other Australian States have equivalent laws. See Air waybill, Bill of lading, Sea waybill, Transport documents issued by freight forwarders.

Transport Documents Issued by Freight Forwarders. UCP 500 Art 30 permits a bank to accept transport documents issued by any individual freight forwarding company or by any company member of a freight forwarders association (such as Fiata, NVO or similar entities, associations).  The requirements of UCP 500 Art 30 are restricted to ensuring that the transport document issued by the freight forwarder discloses on its face the capacity in which the freight forwarder is acting and requires that the freight forwarder is acting as a carrier or multimodal transport operator or as the agent of such an entity.  For a forwarding agents receipt or receipts for transport to be viewed as acceptable the applicant initially bank must agree to accept such a receipt as substitution of a transport document.  

Types of Insurance Cover. UCP 500 Arts 35 and 36 concern marine insurance cover.  Under these Arts the insurance cover is subject to the express terms of the credit.  The credit should also specify the type of insurance required, example ‘all risks’.  If additional risks are to be covered in addition to those covered by the type of insurance then these must be specified, example ‘war risks’.  Failing specific instructions, banks accept insurance cover as tendered.  Ideally the credit should specify just what must be tendered both as to type of document and extent of cover in conformity with the contract of sale:  UCP 500 Art 34.  

U

UCP 500. The International Chamber of Commerce (ICC) Uniform Customs and Practice for Documentary Credits (UCP 500) is a set of rules for international payments which came into effect on 1 January 1994 replacing the earlier version UCP400.  It has been adopted by banking associations and individual banks in over 175 countries.  They have international acceptance and are interpreted according to the principle of comity. Disputes concerning documentary credits might be resolved by ADR or a hearing before a Court: Art 1 UCP 500.  The principle of comity does not prevent a court from applying national law without regard to the decisions of other courts, though this is undesirable and leads to inconsistency and uncertainty in international trade.  UCP 500 addressed developments in the transport industry and technology advances.  See also Documentary Credit.

Uberrimae fidei (mi). A contract of marine insurance is based on utmost good faith by the parties, which if not observed by a party, the other party may avoid the contract:  Marine Insurance Act 1909 (Cth) s23. See also: Duty of Utmost Good Faith.

Under Insurance, effect of (mi). Where the assured is insured for an amount less than the insurable value, or, in the case of a valued policy, for an amount less than the policy valuation, he is deemed to be his own insurer in respect of the uninsured balance.

UNCITRAL Model Law on Electronic Commerce (1996)

UNCITRAL Model Law on International Commercial Arbitration (1985)

Unclear Credit Instructions (dc). Instructions that are unclear or ambiguous and do not satisfy the requirements of  UCP 500 Art 5.  However, in such an instance the best course for the bank is to ask for clarification, but if this is not possible, the bank is protected if it has acted reasonably:  Commercial Banking Company of Sydney Limited v Jalsard Pty Limited  (1973) AC 279.  

Unconfirmed Credit (dc). An unconfirmed credit is a credit that wants for an undertaking to pay by the correspondent bank.  An unconfirmed credit is an unsatisfactory method of finance for exporters.  The exporter who sells under such a credit would be prudent to ask the bank to insert a notice clause in the advise.  Under such a clause the bank would be obliged to inform the exporter immediately of the cancellation of the credit:  Cape Asbestos Company v Lloyds Bank (1921) WN 274.  

Underwriting (mi). The act of joining with other underwriters in entering into a policy of insurance as insurer. Each insurer takes a percentage of the risk.  The policy will show the names of the underwriters and the percentage each has underwritten.

UN Convention on Contracts for the International Sale of Goods (Vienna 1980) (CISG)

The CISG is a uniform international trade law which has concepts from the common law and civil law. Unlike common law, interpretation and application of CISG is not dependent on case law though precedent still has a role, and regard should also be had to academic writing in judicial reasoning.

Unnamed transport (when delivery takes place). Concerns the carriage and delivery of goods by an unspecified means of transport.  Delivery is complete when the goods have been handed over to the carrier or to another person acting on its behalf: FCA Incoterms 2000.  This is not an Incoterm.

Unseaworthiness. Relates to elements that leave a vessel unfit for sea voyage.  There is an implied warranty that a ship will be seaworthy at the commencement of the voyage: see the Marine Insurance Act 1909 (Cth) s45.  The carrier has an obligation to provide a ship which is seaworthy at the commencement of the voyage, see the Hague Rules, and the carrier will be liable for loss or damage to goods if the ship was unseaworthy at the commencement of the voyage.

Unspecified Issuers or Contents of Documents (dc). When documents other than transport documents, insurance documents and commercial invoices are called for, the Credit should stipulate by whom such documents are to be issued and their wording and data content. If the Credit does not stipulate, banks will accept such documents as presented, provided that their data content is not inconsistent with any other stipulated document presented:  meaning that if this detail is not supplied a bank will accept such documents as are presented to it provided the certificates can be related to the goods or services referred to in the commercial invoice or to the terms of the credit if there is no commercial invoice:  UCP 500 Art 21.  

Utmost Good Faith, duty of (mi). A contract of marine insurance is based on a duty of utmost good faith by the parties, which if not observed by a party, the other party may avoid the contract:  Marine Insurance Act 1909 s23.  see also: Uberrimae fidei

V

Valued Policy (mi).  A valued marine policy is a policy which specifies the agreed value of the subject-matter insured:  Marine Insurance Act 1909 (Cth) s33(2). See also Unvalued policy.

Vessel. Interchangeably used with the term ship.  However the word vessel has an extended meaning beyond the word ship.  A sunken ship is analogous to a vessel at anchor:  Chandler v Blogg (1898) 1 QB 32.  It would seem, that the governing factor in the case of a sunken vessel is whether she still retains character as a ship or has become merely a wreck:  Zelo (1925) 22 LIoyd’s Rep 510, KBD.  See also: Ship.

Vienna Sales Convention. See UN Convention on Contracts for the International Sale of Goods (Vienna 1980) , also referred to as CISG or the Vienna Convention. See the UN Convention on Contracts for the International Sale of Goods (Vienna 1980) (CISG).

Vis major (mi). An irresistible force such as a storm, earthquake or armed force.  An excepted peril in marine insurance.
Voyage Charter. See Charterparty.

Voyage Policy (mi). A policy covering the risk of a determined passage.  A vessel may be insured "at and from London to New York", or "from Liverpool to Calcutta".  Marine Insurance Act 1909 (Cth) s31(1).  

W

Wager Policies (mi). A wager policy is a policy effected on a ship in which the assured has no insurable interest.  Marine Insurance Act 1909 (Cth), s10 states that a contract of marine insurance is deemed to be gaming or wagering in contract where the insured does not have an insurable interest as defined by the Act, and the contract is entered into with no expectation of acquiring such an interest, or where the policy is made "interest or no interest" or "without further proof of interest than the policy itself" or "without benefit of salvage to the insurer" or subject to any other like term.

War Risks (mi). The principal risks which are covered by war risks insurance are, war and hostile acts by belligerents. 

Warehouse to Warehouse Clause (mi). In such a clause the insurance attaches from the time that the goods leave the warehouse or place of storage at the place named for the commencement of the transit, and continues during the ordinary course of transit and terminates either on delivery to the consignees or other final warehouse or place of storage at the destination named therein. See also Goods in transit clause.

War-like Operations. A war-like operation is one which forms part of an actual or intended belligerent act or series of acts by combatant forces; that part may be performed preparatory to the actual act or acts of belligerency or it may be performed after the actual act or acts of belligerency, but there must be a connection sufficiently close between the act in question and the belligerent act or acts to enable a tribunal to say with at least some modicum of common sense that there was an act of belligerency:  Clan Line Steamers Limited v Liverpool and London War Risks Association Limited (1942) 2 All ER 367, KBD.

Warranty (mi). An undertaking by the assured, which is of a promissory nature.  There are two types of warranty:  (i) an express warranty; and (ii) an implied warranty.  If there has been a breach of warranty, the insurer is entitled to avoid liability on the policy as from the time when the breach takes place.  Marine Insurance Act 1909 s39(1), a  warranty must be exactly complied with, s39 (3). See also: Breach of warranty

Warranty, express (mi). An express warranty may be in any form of words from which the intention to warrant is to be inferred:  s41(1) Marine Insurance Act 1909 (Cth).  An express warranty must be included in, or written upon, the policy, or must be contained in some document incorporated by reference into the policy:  s41(2).  

Words. Unless it can be shown that some special meaning is attached to the words either by judicial decisions, by usage, or by the special circumstances of the contract, the words of the policy are to be construed in their ordinary and popular sense:  Lawrence v Aberdein (1821) 5 B & Ald 107.

X
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York - Antwerp Rules 1974 (mi). The rules for adjustment of general average drawn up at conferences of the International Law Association at York (1864) and Antwerp (1877).
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