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SYNOPSIS

The purpose of this paper is to provide an overview of Australian legislation concerning ship sourced oil pollution. There are three broad schemes relating to oil pollution claims: 

· Common law rights; 

· International Conventions forming part of the Law of Australia; 

· Private Agreements with international application.

In Australia there are three areas of law applying to oil pollution: 

· Common law of Australia; 

· Commonwealth legislation; 

· State Legislation;

and the laws are concerned with two themes: 

· Civil liability providing a basis for compensation; 

· Criminal liability for prohibited discharge of oil imposing penalties.

This paper is concerned with issues of civil liability under the Common Law and Commonwealth legislation establishing civil liability to provide compensation, although a brief discussion on criminal liability is included. The State legislation usually follows Commonwealth legislation by adopting the international conventions. To the extent that there is any inconsistency, Commonwealth legislation prevails over State legislation by virtue of section 109 of the Constitution. 

This paper sets out general information for discussion and must not be used as a substitute for taking legal advice. Specific legal advice should be sought in each case.
INTRODUCTION

Australia has been relatively fortunate in that its long coastline has not yet suffered a catastrophic incident, although there have been a number of close calls, including the Kirki which lost its bow off the Western Australian coast and resulted in a spill of 18,000 tonnes of light crude, the Era which discharged 300 tonnes of bunker oil in the Spencer Gulf off South Australia in August 1992, and the Iron Baron which lost about 550 tonnes of bunker oil off Northern Tasmania in July 1995. 

The legislation in Australia does not provide full and adequate compensation for damage to public or private property or the environment for all incidents of oil pollution, and clean up operations still depend on the resources of unpaid volunteers. 

One of the underlying problems with the Commonwealth legislation, and the international conventions, is that they are concerned with oil pollution caused by oil spills from oil tankers, rather than spills from any type of vessel. 

The laws in Australia concerning oil pollution and oil pollution damage which have been implemented over the years are largely the result of international conventions the first of which was convened in Washington in 1926. Although the Convention was unsuccessful in reaching international agreement a further Convention was convened in London in 1954, at which Australia was represented, and resulted in the International Convention for the Prevention of Pollution of the Sea by Oil, or "OILPOL". This regime, however, quickly became outdated and a further conference in 1973 established the International Convention for the Prevention of Pollution from Ships, or "MARPOL 73". This Convention was subsequently amended in 1978, and is now commonly referred to as "MARPOL 73/78". The strength of the 1978 amendment should be seen in the light of a number of oil pollution incidents which resulted in damage to the marine environment [1], including: 

· Torrey Canyon in 1967; 

· Amoco Cadiz in 1978; 

· Eleni V in 1978.

A characteristic of oil pollution claims is that it may involve diverse interests from different jurisdictions. For example, in the 1978 Amoco Cadiz incident which occurred off the Brittany coast of France, about 221,000 tonnes of light crude oil was spilled and polluted 90km of the French coast. Claimants included the French Government for the clean-up costs, individuals who claimed for loss of tourist revenue, and local fisherman who claimed for loss of livelihood. The British Government also claimed for costs incurred in the clean-up operation, and the Channel Islands governments claimed for expenses incurred in protecting their coast lines. Proceedings were subsequently commenced in the US Courts by French interests claiming for loss and damage caused by the pollution. In 1995, the final damages are estimated at about US$250 million. 

The well known Exxon Valdez oil pollution incident which occurred in Prince William Sound, Alaska in 1989 caused the US Congress to enact unique US laws in the form of the Oil Pollution Act 1990 ("OPA90") which impose far more stringent requirements than any of the international conventions. 

Whilst damage caused as a result of an oil pollution incident from a ship engenders relatively self explanatory notions, the law has nevertheless found it necessary to break it down into definitions. In this booklet, the following meanings are used: 

· "Ship" means any seagoing vessel and any seaborne craft of any type whatsoever, actually carrying oil in bulk as cargo; 

· "Oil" means any persistent oil such as crude oil, fuel oil, heavy diesel oil, lubricating oil and whale oil, whether carried on board a ship as cargo or as fuel for that ship. Although all oil spilled in the ocean is broken down naturally over a period of time the persistent oils have a greater potential to cause environmental damage primarily because they are denser in structure and do not easily disperse or evaporate into water or air. As such, more concern is paid to the persistent oils and it is these oils to which the bulk of international and Australian domestic legislation applies; 

· "Pollution damage" means loss or damage caused outside the ship by contamination which has resulted from the escape or discharge of oil from the ship, wherever that escape or discharge may occur, and includes the cost of preventative measures of further loss or damage caused by these preventative measures; 

· "Incident" means any occurrence, or series of occurrences having the same origin, which causes pollution damage; 

· "Discharge" means any release howsoever caused from a ship and includes any escape, disposal, spilling, leaking, pumping, emitting or emptying.

The Commonwealth has enacted the following Acts which are relevant to oil pollution, including: 

· Admiralty Act 1988 

· Limitation of Liability for Maritime Claims Act 1989 

· Navigation Act 1912 (Division 12) 

· Protection of the Sea (Civil Liability) Act 1981 

· Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation Fund - Customs) Act 1993 
· Protection of the Sea (Oil Pollution Compensation Fund) Act 1993
· Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation Fund - Customs) Act 1993
· Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation Fund - Excise) Act 1993
· Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation Fund - Genaeral) Act 1993
· Protection of the Sea (Powers of Intervention) Act 1981
· Protection of the Sea (Prevention of Pollution from Ships) Act 1983 

· Protection of the Sea (Shipping Levy Collection) Act 1981
· Protection of the Sea (Shipping Levy) Act 1981
These Acts are referred to in this booklet and a brief discussion of each appears at Appendix 1. The States and Northern Territory have also enacted legislation in the area, and a list of the legislation on a State by State and Northern Territory basis appears at Appendix 2. 

Given the multitude of legislation which has been enacted in the area it can be confusing to look at each piece of legislation in isolation. Accordingly we have categorised the legislation into the following groups that: 

1. Allows parties affected by the pollution to obtain compensation through legal remedies; 

2. Requires the "polluter" to clean-up the pollution; 

3. Punishes the "polluter" for the pollution.

These groups are discussed in the following pages but first it is necessary to establish where the incident has occurred which has caused the oil pollution damage as that identifies the applicable legislation (should there be any). 
WHERE HAS THE INCIDENT OCCURRED?

For legal purposes the sea is divided into zones which move outwards from the mainland. The differing zones are defined in the Seas & Submerged Lands Act 1973 (Commonwealth) which gives effect to the United Nations Law of the Sea Convention text negotiated from 1973 to 1982 (commonly referred to as "UNCLOS III"). 

The zones are illustrated as follows: 
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The "territorial sea" is measured from the low water line along the coast which is marked on large-scale charts, and this line is referred to as the "baseline". The baseline is sometimes drawn across the mouths of rivers and bays, or in a variety of other ways depending upon the type of coastline. 

Waters on the landward side of the baseline are referred to as "internal waters" and consist of ports, harbours, rivers, lakes and canals. 

The Coastal Waters (State Powers) Act 1980 (Commonwealth), the Coastal Waters (State Title) Act 1980 (Commonwealth) and the "Offshore Constitutional Settlement" ("OCS") between Commonwealth and State power, effectively gives States (and the Northern Territory) full legislative powers in the (old) 3 nautical mile territorial zone. (The reason why legislative powers were not given for the (full) 12 nautical mile zone is because the OCS was negotiated prior to the extension of the territorial sea zone; see below). State legislation enacted under the OCS applies in cases where the incident has occurred in the territorial sea between the 3 and 12 nautical mile area from the baseline. 

State legislation applies where the incident has occurred within 3 miles of the baseline. 

The territorial sea is 12 nautical miles wide (extended in 1990 from 3 nautical miles) and by virtue of the Seas & Submerged Lands Act 1973 Australia adopts laws and regulations for the preservation of the environment, and the prevention, reduction and control of pollution, including oil pollution. Similarly Australia may take control to prevent infringement of its laws and protect and preserve the marine environment within the contiguous and exclusive economic zones. The Commonwealth MARPOL legislation now applies within the EEZ. 

The Commonwealth possesses jurisdiction with respect to all areas outside the territorial sea 12 nautical mile zone up to the high seas. 

The high seas on the other hand are open to all countries and belong to no one. 

The Commonwealth also claims jurisdiction under the Protection of the Sea (Powers of Intervention) Act 1981 which implements the 1969 Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties ("the Intervention Convention"). The Intervention Convention allows Australia to take such measures on the high seas as Australia may consider necessary to "prevent, mitigate, or eliminate grave and imminent danger" to Australia's coastline or related interests from pollution or threat of pollution of the sea by oil, which undoubtedly includes potential damage to the marine environment in every one of the exclusive economic, contiguous, territorial sea or internal water zones. The action which may be taken includes: 

· Move the ship or part of the ship to another place; 

· Remove cargo from the ship; 

· Salvage the ship, part of the ship or any of the ship's cargo; 

· Sink or destroy the ship or part of the ship; 

· Sink, destroy or discharge into the sea any of the ship's cargo; 

· Take over control of the ship or part of the ship.

Importantly, it should be noted that this legislation is limited to tankers. It does not apply in cases where the oil pollution was a result of an incident involving a ship carrying oil as fuel only. 

Having established where the incident occurred which has resulted in the oil pollution damage, one must then look at how to obtain compensation through the available legal remedies. (It should be noted of course, that one must be affected in some way by the oil pollution incident in order to be successful in maintaining a claim for compensation).
THE LEGAL REMEDIES

Maintaining an action for compensation as a result of an oil pollution incident involves two steps: 

1. Establishing jurisdiction (whether Commonwealth or State); and 

2. Deciding whether to pursue a remedy in common law or by virtue of statute ie, legislation. (Of course claimants may decide to pursue their remedy under both common law and statute should they choose to do so).
Jurisdiction

Jurisdiction under both Australian common and statute law is founded in either the Federal Court of Australia, or the Supreme Court of a State or Territory of Australia vested with Federal Jurisdiction. 

There are distinct advantages in commencing proceedings in the Federal Court where this is possible, as proceedings can be commenced in the Principal Registry which has an Australia wide jurisdiction. 

The disadvantage of commencing proceedings in a State Supreme Court arises from the limitations of jurisdiction within the territorial boundaries of the State or Territory, subject to the law allowing service and enforcement within other Australian States and Territories.

Common Law Rights

Common law rights of individuals for loss or damage are very limited in relation to oil pollution claims. 

This may be a sign that the potential for large losses caused by catastrophes at sea resulting in massive oil pollution and wholesale destruction of the marine environment and the livelihoods of coastal communities is only a recent phenomenon brought about by the advent of large oil tankers. 

There are a number of possible causes of action at common law against a ship owner for oil pollution: 

· Trespass; 

· Nuisance; 

· Negligence.
Trespass

Trespass was considered in River Wear Commissioners v Adamson (1877) 2 AC 743 where Lord Blackburn explained the concept of common law trespass in the following terms: 

... the Common Law is, I think, as follows:- property adjoining to a spot on which the public has a right to carry on traffic is liable to be injured by that traffic. In this respect there is no difference between ... a pier adjoining a harbour in a navigable river by the sea which is liable to be injured by a ship. In either case the owner of the injured property must bear his own loss unless he can establish that some other person is at fault and liable to make it good.

Whilst this is helpful in cases where private or leased government land is concerned, difficulties are encountered beyond that. 

The fundamental problem is the legal question of who can bring actions on behalf of the community for damage caused to the environment by a ship which runs aground. After all, who "owns" the environment, or the creatures who live in it? 

A further problem is that negligence of the ship owner seems to be a necessary pre-requisite for a claim of this type, Esso Petroleum Co v Southport Corporation [1955] 2 Lloyd's Rep 655 where the House of Lords upheld the earlier decision of Lord Denning in which he held that the discharge of oil from a ship, carried by the tide onto the plaintiff's foreshore, was not trespass because the damage was consequential rather than direct. 

Negligence will not always be an insurmountable problem, for example, such as where the ship's master runs the vessel aground due to negligent navigation.
Nuisance

There are two types of nuisance to consider: 

1 Public Nuisance; 
2 Private Nuisance. 

Public nuisance which is premised on injury to a large number of members of the public, Attorney-General v PYA Quarries [1957] 2 QB 169, provided the nuisance is foreseeable. See Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd (The Wagon Mound) [1961] 1 Lloyd's Rep 1 which was an appeal to the Privy Council from the Supreme Court of New South Wales involving an oil spill which caught fire and severely damaged a wharf. The Privy Council held that the fire was not foreseeable, but that the fouling of the wharf by oil (if there had been any damage) was foreseeable and created liability for the person who spilled the oil. The question of whether reasonable forseeability is an essential test of consequential loss in an action for trespass to land remains open. 

In principle, a group or an individual might bring a claim, the latter if he can prove that he has suffered special damages peculiar to himself. 

Private nuisance may also be available arising out of the wrongful interference with a person's use or enjoyment of his land or rights connected with it, for example, fishing rights lost in a polluted river. 

The pre-requisites are: 

· a proprietary interest; and 

· the loss must be foreseeable by the person causing the pollution.

On the other hand, the defendant in this case (who would be the owner of the vessel that caused the oil pollution damage) must show that his interference arising from the oil pollution was reasonable, which is most unlikely. 

There appears to be no liability in Australia for interference with recreational facilities, as is evidenced by the majority of judges (Latham CJ, Dixon and McTiernan JJ) in Victoria Park Racing and Recreation Grounds Co Ltd v Taylor (1938) 58 CLR 479, conversely the dissenting judges (Rich and Evatt, JJ) would have upheld the plaintiff's claim. However, this case did not concern interference with recreational facilities following an oil pollution incident and therefore the question remains as to how the High Court would decide this issue in the modern context of oil pollution and interference not only with those recreational facilities, but also the destruction of environmental utility.
Negligence

The third possible common law action upon which a recovery could be based is that of negligence. In this respect, guidance for such an action can be found in the case of Caltex Oil (Australia) Pty Ltd v "Willemstad" (1976) 136 CLR 529. In this case the High Court of Australia considered a claim for damages for economic loss resulting from the damage by the Dredge Willemstad to a crude oil pipeline at Port Botany connecting the Kurnell Oil Refinery to the Banksmeadow Oil Terminal. The damage to the pipeline was attributable to the negligent navigation of the dredge and to a defective chart prepared by a marine surveyor. The owner of the terminal incurred expense in transporting refined oil from the refinery to the terminal while the pipeline could not be used. The High Court held that the owner of the terminal was entitled to recover those expenses from both the owners of the dredge and the marine surveyor as damages for negligence. The majority (Gibbs, Stephen & Mason JJ) held that although as a general rule damages are not recoverable for economic loss which is not consequential upon injury to personal property, even if the loss is foreseeable, damages are recoverable in a case in which the defendant has knowledge or the means of knowledge that a particular person, not merely as a member of an unascertained class, will be likely to suffer economic loss as a consequence of his negligence. In these cases, the defendant owes the plaintiff a duty to take care not to cause him damage as a result of negligent acts. Gibbs J at p555 of the majority judgment left the matter open for the future stating:
It is not necessary, and would not be wise, to attempt to formulate a principle that would cover all cases in which such a duty is owed; to borrow the words of Lord Diplock in Mutual Life and Citizens' Assurance Co. Limited. v Evatt [1971] AC 793 at p809: "Those will fall to be ascertained step by step as the facts for particular cases which come before the courts make it necessary to determine them." all the facts of the particular case will have to be considered. It will be material, but not in my opinion sufficient, that some property of the plaintiff was in physical proximity to the damaged property, or that the plaintiff, and the person whose property was injured, were engaged in a common adventure.
The law of negligence in Australia was reconsidered by the High Court in Burnie Port Authority v General Jones Pty Ltd [1994] 68 ALJR331, where the Court held that applying principles of negligence, a person taking advantage of the control of premises to introduce a dangerous substance, to carry on a dangerous activity or to allow another to do one of those things, owes a duty of reasonable care to avoid a reasonably foreseeable risk of injury or damage to the person or property of another. Although this case was concerned with occupier's liability for damage by fire caused by an independent contractor introducing a dangerous substance and activity on to the occupier's premises, the principles are applicable to damage caused by the escape of oil from a ship, particularly where the cause is attributable to negligence. In this respect, the law of negligence in Australia has developed to provide a much wider range of compensation for damage to property. 

The common law remedies may only need to be resorted to where statutory remedies are unavailable at either or both Commonwealth and State levels. 

Nevertheless, on the basis that the polluter is legally responsible for the pollution under one or more of the above common law actions it is necessary to consider the Limitation of Liability for Maritime Claims Act 1989 which adopts the Limitation Convention 1976 which allows the shipowner to limit the liability for a number of claims such as loss of or damage to property. 

The effect of this is that other oil pollution claims are subject to the Limitation Convention 1976, and the owner can limit his liability based on the vessel's tonnage (see Article 6) except where there has been conduct which bars the limitation (Article 4), resulting from: 

· personal act(s) of omission committed with the intent to cause the loss; 

· recklessly and with knowledge that such loss would probably result.
Statutory Rights

Given that there have hardly been any instances in Australia where Court interpretation of the legislation has been required, it is untested as to whether or not the legislation itself enables private individuals the right to maintain actions for civil law damages. Nevertheless, a discussion of the available statutory rights follows. 

The Protection of the Sea (Civil Liability) Act 1981 (Commonwealth) gives effect to the 1969 International Convention on Civil Liability for Oil Pollution Damage or the "Civil Liability Convention" as it is commonly referred to. Liability under this legislation is strict unless the owner of the vessel can avail himself of one of the three allowable exceptions, namely that the pollution: 

1. resulted from an act of war, hostilities, civil war or insurrection or a natural phenomenon of an exceptional, inevitable and irresistible character; or 

2. was wholly caused by an act or omission done with intent to cause damage to a third party; or

3. was wholly caused by the negligence or the wrongful act of any government or other authority responsible for the maintenance of lights or other navigational aids in the exercise of that function.

The legislation provides that actions are to be maintained in either the Federal Court of Australia, or the Supreme Court of a State or Territory within three years from the date when the damage occurred, and an owner may limit his liability based on vessel tonnage. Importantly it should be noted that if the incident occurred as a result of the actual fault or privity of the owner of the vessel, then he is not entitled to limit his liability whatsoever. 

The Protection of the Sea (Oil Pollution Compensation 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/potspcfa1993548/" Fund) Act 1993 (Commonwealth) gives effect to the 1971 International Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage, (the "Fund Compensation") and it applies where the owner can avail himself of one of the three exceptions referred to above, or the owner is financially incapable of meeting his obligations under the Civil Liability Convention, or the damage exceeds the owner's liability under the Civil Liability Convention. 

The Fund Compensation is established as a legal entity which is liable to be sued in the Federal Court of Australia or in the Supreme Court of a State or Territory, and is the body which makes payment. 

The funding for the Fund is achieved by way of an annual levy on any person or company which receives more than 150,000 tonnes of contributing oil (such as crude or fuel oil), in a calendar year. The annual contribution varies to such an extent that it is not possible to give an approximation of the average annual contributions [2]. 

In January 1995, the Australian Maritime Safety Authority ("AMSA") announced about $120 million was available for compensation for oil pollution damage to which the Fund Convention applies. 

Claims against an owner of a ship under the Civil Liability Convention are "general maritime claims" defined by section 4(3)(b) of the Admiralty Act 1988 (Commonwealth). This enables Admiralty procedures to be adopted and security to be obtained by arrest and sister ship arrest. The arrest procedure is available where the owner is either unwilling to provide security, or does not have assets in Australia.

International Approach

Australian Courts have adopted an international approach to hearing claims since appeals to the English Privy Council were abolished in 1986, this establishing the High Court of Australia as the final appeal court, and thereby enabling Australian Courts to apply decisions of other courts which have considered the same international convention. 

This policy of harmonisation is consistent with a truly international approach going beyond parochialism, and giving effect to: 

· Comity of nations; 

· Consistency in the application of international law; and 

· Certainty in the international community.

This is particularly evident in the law relating to maritime incidents, such as oil pollution, and Australian Courts recognise the need to adopt an international approach in the interpretation of Conventions consistent with foreign courts dealing with the same issue (see the speech of Kirby P in Brown Boveri (Australia) Pty Ltd v Baltic Shipping Co [1989] 1 LLR 518 at p521).

Class Actions

Class actions are not generally available in Australia, but the Rules of the Federal Court of Australia provide for representative actions by allowing numerous persons having the same interest in any proceedings to run the action in the name of one party, whilst any orders of the Court are binding on all the applicants. 
PAYING FOR THE CLEAN-UP OPERATION

Australia has a National Plan to Combat Pollution of the Sea by Oil (the "National Plan") which responds to marine oil spills by maintaining an Australia wide capability for responding to oil pollution incidents. AMSA co-ordinates the plan in conjunction with [3]: 

· each State and the Northern Territory; 

· shipping industry 

· oil industry; 

· offshore exploration industry; 

· Department of Transport; 

· Environment Protection Agency; 

· Emergency Management Australia; 

· Department of Primary Industries and Energy; and 

· Great Barrier Reef Marine Park Authority.

The arrangements are supported by both National and State Oil Spills Contingency Plans. 

Funding of the National Plan is based on the "potential polluter pays" principle and in order to achieve this a levy is imposed on all commercial ships using Australian ports. The fund is utilised to cover expenses including costs incurred in responding to incidents up to $10 million in cases where the polluter cannot be identified and/or which cannot be recovered, and to purchase and maintain oil spill response equipment located around Australia, conduct a comprehensive national training program and meet administrative costs. 

In the event that the polluter cannot be identified costs associated with the clean-up operation are recovered by utilising the provisions of the Protection of the 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/potsla1981357/" Sea (Civil Liability) Act 1981 and the Protection of 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/potspcfa1993548/" the Sea (Oil Pollution Compensation Fund) Act 1993. 

The Protection of the Sea (Civil Liability) Act 1981 provides that when an incident has occurred and the owner claims limitation, the owner shall constitute a fund for the total amount of his liability. The legislation provides that the fund is to be constituted with the Federal Court of Australia or in a Supreme Court of a State or Territory by depositing the amount with the Court (and deposited into an account) or by producing an acceptable form of security or guarantee. Part IVA of this Act provides for cost recovery by AMSA. 

The fund is distributed among claimants in proportion to the amounts of their established claims. Importantly, the legislation provides that claims by the owner of the vessel in respect of expenses reasonably incurred or sacrifices reasonably made to prevent or minimise pollution are to rank equally with other claims against the fund. 

In many cases it may not be necessary for individuals to make claims under the fund as the legislation allows the owner of the vessel to pay compensation for the damage to affected parties and acquire subrogation rights of the compensated person. 

Where the Protection of the Sea (Civil Liability) Act 1981 does not apply (because the owner of the vessel can avail himself of one of the three exceptions, because the owner is incapable of meeting his financial obligations or because the fund established under that legislation is insufficient) then the Protection of the Sea (Oil 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/potspcfa1993548/" Pollution Compensation Fund) Act 1993 applies. 

Interestingly, The Civil Liability Convention and The Compensation Fund Convention only apply to ships or seaborne craft of any type that can carry oil in bulk as cargo. Where the vessel is not a tanker and the oil is carried as fuel and an oil pollution incident occurs the legislation does not apply.
Ship Owner's Insurance

In addition, owners have protection and indemnity insurance for liability and other losses, including damage caused as a result of oil pollution incidents arising in connection with the operation of ships. The limit of this liability amounts to $500 million and would usually cover all damage arising from oil pollution incidents (subject to the wording of the policy).
PUNISHING THE POLLUTER

Where the discharge of the oil occurred outside the Australian territorial sea and was not caused: 

1. For the purpose of securing the safety of a ship or saving life at sea; 

2. As a consequence of damage to the ship (other than intentional damage), and all reasonable precautions were taken for the purpose of preventing or minimising the discharge; or 

3. For the purpose of combating specific pollution incidents in order to minimise damage; 

Both the Master of the vessel and the owner are guilty of an offence and punishable upon conviction by a fine. These fines have recently been increased under the Transport Legislation Amendment Act 1991 (Commonwealth) to $200,000 for an individual and $1 million for a corporation (by virtue of the Crimes Act 1914 (Commonwealth). 

Where the discharge of the oil occurred inside the 3 mile coastal waters zone State and Northern Territory legislation applies. Commonwealth legislation applies in the remainder of the territorial seas from 3 miles to 12 miles. Generally speaking the States Acts reproduce the Commonwealth Protection of the Sea (Prevention of Pollution from Ships) Act 1983, and the three exceptions may be relied upon by the master and owner of the vessel as defences. 
CONCLUSION

Australia's legislation in the area of damage resulting from ship sourced oil pollution is both comprehensive and in-line with international conventions. Nevertheless Australia has not seen fit to enact more far reaching laws similar to those enacted by the US Congress in the form of OPA 90. On the other hand, Australia is a participant in the upcoming International Maritime Organisation (IMO) Hazard and Noxious Substances Convention which will cover oil pollution damage caused as a result of incidents involving spillage of oil from ship's bunkers where those ships are not tankers. To date the only applicable legislation to such incidents would appear to be the Limitation of Liability for Maritime Claims Act 1989, and this only concerns aspects of limitation of liability as applicable to common law claims. 

The law relating to compensation under the Conventions focuses on compensation for government authorities involved in clean up operations following pollution from a catastrophic incident where oil escapes from an oil tanker, rather than an oil discharge from a different type of vessel. 

Accordingly, the common law has to be relied upon for compensation claims: 

· where a bulk oil tanker is not involved; 

· the damages are outside the scope of the Conventions.

In conclusion, in terms of spills from oil tankers, Australian legislation provides full and adequate compensation by virtue of the successful international regime. For spills from other types of vessels, the legislation provides for cost recovery from the owner. The problem in respect of vessels other than tankers is that there is a possibility that a ship may not have adequate insurance or the insurers may withdraw coverage for some reason [4]. Australia is seeking to have this problem addressed internationally. 

In addition, unpaid community volunteers provide valuable assistance in response to large spills.
APPENDIX 1 - COMMONWEALTH LEGISLATION 

The following Acts are not an exhaustive list of applicable law.

Admiralty Act 1988

Oil pollution is considered in the Admiralty Act 1988 in the context of General Maritime Claims in section 4(3): 

(b) a claim in respect of the liability of the owner of a ship arising under Part II or IV of the Protection of the Sea (Civil Liability) Act 1981 under a law of a State or Territory that makes provision as mentioned in subsection 7(1) of that Act; 

(q) a claim in respect of a levy in relation to a ship including a shipping levy imposed by the Protection of the Sea (Shipping Levy) Act 1981, being a levy in relation to which a power to detain the ship is conferred by a law in force in Australia or in a part of Australia. 

Proceedings under the Admiralty Act give rise to admiralty procedures enabling security to be obtained by Arrest and Sister Ship Arrest. Once proceedings in rem have been issued, an arrest warrant will automatically be issued upon application to the Court Registrar. An applicant for arrest need only state the nature of the claim and the amount of security required to obtain an arrest warrant. The request for an arrest warrant is dealt with in Chambers, and unless a caveat has been entered, the warrant will be issued. 

Limitation of Liability for Maritime Claims Act 1989

TheLimitation of Liability for Maritime Claims Act 1989 imposes a tonnage limitation (Article 6) for the benefit of a ship owner in oil pollution claims to which the Civil Liability Convention 1969 does not apply, except where the ship owner is barred from implementing the limitations for the reasons in Article 4. 

Protection of the Sea (Civil Liability) Act 1981

The Protection of the Sea (Civil Liability) Act 1981 adopts the International Convention on Civil Liability for Oil Pollution Damage, and the 1976 Protocol which increased limitation amounts. The 1992 protocol has not yet been adopted by Australia. 

Protection of the Sea (Civil Liability) Regulations 1983

These Regulations deal with a number of issues, including acceptable forms of security in substitution of cash security, reg. 4, including a Bank Guarantee, letter of guarantee from certain Protection and Indemnity Associations, or by a guarantor approved by the Minister or his delegate. 

Protection of the Sea (Civil Liability)(Registration of Foreign Judgments) Regulations 1983

The Protection of the Sea (Civil Liability)(Registration of Foreign Judgments) Regulations 1983 give effect to the enforcement of Orders made by foreign Courts. 

Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation Fund - Customs) Act 1993

The Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation Fund - Customs) Act 1993 is used to establish the Fund Compensation. 

Protection of the Sea (Oil Pollution Compensation Fund) Act 1993

The Protection of the Sea (Oil Pollution Compensation Fund) Act 1993 implements the International Convention on the establishment of an International Fund for Compensation 1971 ("the Fund Convention") and is available to provide substantial compensation to victims of major oil pollution disasters when compensation under the Civil Liability Convention is inadequate. 

Protection of the Sea (Powers of Intervention) Act 1981

The Protection of the Sea (Powers of Intervention) Act 1981 authorises the Commonwealth to take measures for the purpose of protecting the sea from pollution by oil and other noxious substances discharged from ships and implements the International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties convened at Brussels, November 1969, and the Protocol relating to Intervention on the High Seas in Cases of Pollution by Substances other than Oil, as effected by the resolution of the Marine Environment Protection Committee revising the list of substances annexed to the Protocol. 

Sections 8 and 9 concerning oil and substances other than oil respectively, provides that the Australian Maritime Safety Authority ("AMSA") may take such measures on the high seas as it considers necessary to prevent, mitigate or eliminate the danger apparent upon a maritime casualty where there is grave and imminent danger to the coastline of Australia, or to the related interests of Australia from pollution or threat of pollution of the sea by oil which may reasonably be expected to result in major harmful consequences. 

Section 10 gives the same powers in relation to a ship which is in internal waters, is in the Australian coastal sea, or any Australian ship on the high seas where oil or a noxious substance is escaping, and gives AMSA power to take such measures as it considers necessary to achieve a number of objectives which are set out. 

Protection of the Sea (Prevention of Pollution from Ships) Act 1983

The Protection of the Sea (Prevention of Pollution from Ships) Act 1983 deals with the so-called MARPOL Convention concerned with pollution by oil and other noxious substances, by adoption of The International Convention for the Prevention of Pollution from Ships 1973, and the 1978 Protocol. However, it is concerned with a regime of prohibition and penalties, rather than compensation. 

Protection of the Sea (Shipping Levy Collection) Act 1981

The Protection of the Sea (Shipping Levy Collection) Act 1981 deals with the imposition and collection of a levy on ships under voyage to and from Australian ports in which there is a quantity of oil in bulk weighing not less than 10 tonnes, and by section 12 provides for detention of a ship where the levy is unpaid. 

Protection of the Sea (Shipping Levy) Act 1981

The Protection of the Sea (Shipping Levy) Act 1981 is concerned with the imposition of a levy in respect of ships in Australian ports where the ship has a quantity of oil in bulk weighing not less than 10 tonnes. The levy is imposed for each quarter and is charged according to the tonnage of the ship. The Act applies to all ships (including a ship that is laid up) of which the tonnage length is not less than 24 metres. The exceptions are vessels which are demised, sub-demised or in the exclusive possession of the Australian Defence Forces, or the armed forces of another country, and vessels which are in similar possession of the Commonwealth or a State or Territory or one of their authorities and is not engaged in trade, and does not include a ship where beneficial interest is vested in the Commonwealth or a State or Territory or one of it's authorities and is not engaged in trade. 
APPENDIX 2 - PRIVATE AGREEMENTS

Contract Regarding an Interim Supplement to Tanker Liability for Oil Pollution in 1971 ("CRISTAL") This scheme supplements compensation to governments and third parties who suffer loss where TOVALOP (see below) or the Civil Liability Convention are insufficient and the Fund Convention does not apply. 

This scheme is activated only when a party to CRISTAL is involved, the cargo is persistent oil and liability would arise under the Civil Liability Convention or the tanker is a participant under TOVALOP. 

It does not apply to a ballast voyage but the spill may be from the ship's bunkers provided the tanker is loaded with a cargo of persistent oil. 

Further, there are considerable deductions before payment is available to victims from the CRISTAL fund. 

A further disadvantage of CRISTAL is that a claimant must submit to the jurisdiction of the English Courts.

Tanker Owners Voluntary Agreement Concerning Liability for Oil Pollution ("TOVALOP")

This is a voluntary agreement of tanker owners administered by the International Tanker Owners Pollution Federation Ltd and is available only for compensating governments. 

TOVALOP covers actual damage, but also grave and imminent threat or damage even though there is not actual oil discharge. 

An objective of TOVALOP is to encourage owners and bareboat charterers to perform voluntary clean up activities (within defined limits_ irrespective of their potential liability. 

There is a one year time limit for making a claim. 
APPENDIX 3 - STATE LEGISLATION

NEW SOUTH WALES

Marine Pollution Act 1987 

Navigable Waters (Oil Pollution) Act 1980

Prevention of Oil Pollution of Navigable Waters Act 1960

Protection of the Environment Act 1991

State Pollution Control Emissions Act 1970
QUEENSLAND

Environment Protection Act 1994 

Pollution of Waters by Oil Act 1973 

Transport Operations (Marine Pollution) Act 1995 
TASMANIA

Environment Protection Act 1975 

Oil Pollution Act 1961 

Pollution of Waters by Oil and Noxious Substances Act 1987
VICTORIA

Environment Protection Act 1970 

Navigable Waters (Oil Pollution) Act 1960 

Pollution of Waters by Oil and Noxious Substances Act 1986 
WESTERN AUSTRALIA

Pollution of Waters by Oil and Noxious Substances Act 1987 

Prevention of Pollution of Waters by Oil Act 1960 
NORTHERN TERRITORY

Prevention of Pollution of Waters by Oil Act 1962
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See Abecassis, Oil Pollution from Ships, para 2.3.6.
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Paper submitted to 73rd session of the IMO Legal Committee in October 1995.





