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Shipper's Guide to the Combined Transport Bill Of Lading in the Australia To Europe Shipping Trade
This paper was originally prepared by John Levingston in October 1992 for use by members of the Australian Peak Shippers Association ("APSA").  The paper was amended in August 2006. 
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INTRODUCTION 
This Shipper's Guide has been written to assist Australian shippers to understand the terms and conditions appearing in the Combined Transport Bill of Lading introduced by the Australia to Europe Shipping Conference (AESC). 

The paper is set out in clauses numbered in the same way as the bill of lading, and following a sequence: 

· Comment on the clause 

· Warning to cargo interests 

· Recommendation for cargo interests 

The Guide was written following negotiations between APSA and AESC which took place between January and November 1991. 

Whilst APSA was not successful in negotiating all the changes it sought, the negotiations resulted in a compromise being reached on many of the terms and conditions which AESC originally sought to introduce. 

The Bill of Lading is an important document as it performs a number of functions, including: 

· Receipt for the Goods 

· Evidence of the Contract 

· Document of Title 

As a general principle Australian law applies to cargo outward bound from Australian Ports, but the law of the place of shipment applies to cargo arriving in Australian Ports. 

The Australian Law is set out in the Carriage of Goods by Sea Act 1991 (Cth) (Cogsa 1991) which became law on 31 October 1991 and sets out two International Conventions: 

· Amended Hague Rules in Schedule 1; 

· Hamburg Rules in Schedule 2. 

Cogsa 1991 originally provided that Australia would automatically adopt the Hamburg Rules on 31 October 1997, unless Parliament decided to the contrary in the meantime.  However, Parliament has deferred introduction of the Hamburg Rules and the drafting of an alternative regime being prepared by Uncitral is well advanced (in 2006).  The Hamburg Rules are unlikely to be adopted in Australia.  

Combined Transport 

The Combined Transport Bill of Lading is a document issued by a carrier covering more than one mode of transport on a door to door basis, and needs to be distinguished from a Through Transport Bill where the issuing carrier acts only as principal when the goods are being carried by it, and as an agent for other carriers at all other times.
Shippers should be aware that in some trades Bills are described as Combined Transport when they are not. 

The problems which commonly arise in these contracts have been addressed in the Multi-Modal Transport Convention 1980 1 which has not yet been adopted in Australia. 

The basis of Carrier opposition appears to be that carrier insurance costs will increase with greater liability. 

They also claim this will increase carriage costs for shippers but APSA notes no quantitative study is available and believes any increase will be insignificant. 

However, some of these problems are resolved in Europe by two land transport Conventions: 

· CMR Rail Convention, 1970; 2 

· CIM Road Convention, 1956; 3 

In addition, the ICC  Uniform Rules for a Combined Transport Document 4 includes a number of applicable provisions by which the Carrier undertakes to perform or procure performance of the carriage. 

Waybill 

A Waybill is a non-negotiable receipt for the goods, evidencing the contract. 

Carriers favour Waybills as they are able to contract out of all their usual obligations. The Carriers refer to this as "freedom of contract" and do not acknowledge that Shippers  have no chance to negotiate the terms and conditions of these contracts. 
Warning 

Australian Shippers using a Waybill get none of the protections guaranteed by law when a Bill of Lading is used. 
Recommendation 

· Australian Shippers should insist on the issue of a Bill of Lading as is their right under Cogsa 1991. 

· Refuse to accept a Waybill unless there are special and informed reasons for using a Waybill. 
PART I - FRONT OF BILL OF LADING 
The front of the Bill of Lading should show some basic information about the carrier, including: 

· Company Name 

· Australian Company Number ("ACN") (if applicable) 

· Address 

Warning 

The absence of this information can make it difficult and expensive to identify the correct carrier to claim against for cargo loss or damage. 

However, some carriers have obtained exemption from the requirement to show their ACN number under the Corporations Act 2001 (Cth), which can create confusion about who is the actual carrier, particularly in light of a demise clause in the bill of lading, and the existence of different types of charterparties, which are often not within the knowledge of cargo interests. 

Recommendation 

If the bill of lading does not contain these basic details (and there are some which do not even show the name of the contracting carrier), ask the carrier to provide them on the bill of lading, or in a separate letter. 

Received by the Carrier in apparent good order and condition 

This is referred to as the Incorporation Clause. 
These are the words by which the carrier acknowledges receipt of the goods, and create a prima facie liability for the carrier if the goods are lost or damaged. 

These are important words because a clean Bill of Lading contains a presumption that the goods were undamaged when delivered to the Carrier. 
Warning 

The Bill of Lading "Received by the Carrier from the Shipper " may present a problem as the document is not really a Bill of Lading at this stage and is really only a receipt until it carries the words "Shipped on Board". 

The receipt is not a document of title and only becomes acceptable as a document of title when the goods are loaded on board and the Bill is endorsed with the words "Shipped on Board". 

Accordingly, a Shipper or consignee will encounter difficulties if the combined transport Bill is not marked "Shipped on Board" as it may not be negotiable. 
Recommendation 

Shippers should demand the Carrier issue a Bill of Lading with the endorsement "Shipped on Board". 
Applicable Tariff 

These words incorporate the Carriers tariff into the Bill of Lading, even though the shipper may not have seen them. 
Recommendation 

YOU SHOULD ASK FOR A COPY OF THE TARIFF, and advise APSA  if the carrier fails to provide a copy of the tariff. 

In the negotiations between APSA and AESC, APSA argued that the relevant terms of the tariff should be printed on the Bill of Lading, but had to concede that there was not room to do so. In addition, there were a number of matters raised by APSA which are dealt with by the tariff. 

Shipper 

The name of the Australian Shipper (or its agent) appears in this box. 

The Shipper (within the definition of Merchant on the reverse) enters into the contract for itself and other parties who subsequently have rights to the goods under the Bill of Lading. 
Warning 

The Shipper should be aware that it has certain responsibilities to the Carrier: 

· Joint and several liability with others to the Carrier (clause 12(1) 

· Warranty about accuracy of details and lawful conduct (clause 12(2)) 

· Agrees to pay additional charges and indemnify the Carrier (clause 12(3) and (4)) 

· Responsibility for the containers whilst in its control (clause 12(6)) 

· To pay additional freight (clauses 13(2), (3) and (4)). 
Recommendation 

The Shipper should: 

· Request a copy of Carrier's Tariff and advise APSA immediately if it is not provided "on demand"; 

· Be familiar with the Carrier's Tariff; 

· Be familiar with the conditions on the reverse of the Bill of Lading which set out a large number of obligations; 

· Be aware that the Carrier's interpretation of the conditions is only one interpretation and there may be an alternative view at law which favours the Shipper; 

· Remember that Australian law applies to exports. 

Consignee 

This is completed by inserting the name and address of the consignee or the words "To Order". 
Warning 

Note that "to Order" creates an opportunity for fraud as the Bill of Lading is an "open" document of title and the Carrier will deliver the goods to the party presenting it. 

The practice of subsequent parties adding their stamp and signature to a "to Order" Bill of Lading has no legal effect as it does not close the Bill of Lading. The only person who can do this is the original Shipper. 

The Bill of Lading contains terms under which the Shipper indemnifies the Carrier for any liability it may incur by use of an "open" Bill of Lading. 
Recommendation 

Do not instruct the Carrier to mark the Bill of Lading "to Order" unless you have an informed reason for doing so and if this is at the buyers request, obtain a written indemnity from the buyer for any liability which may arise. 

Notify Party 

In most trades the Carrier will notify the party named here that the goods are ready for delivery. However, there is no obligation to do so. 
Recommendation 

Consignees should monitor transit and be ready to accept delivery. 
Intended Vessel 

These are commercial details which may be of considerable contractual importance between the Shipper and the Consignee, such as where the contract requires the goods to be shipped on a named vessel, and to ship them otherwise will be a breach of contract allowing the consignee to terminate the contract. 
Warning 

The Carrier has retained a liberty in the Bill of Lading to carry on a substitute vessel. 
Recommendation 

If a named vessel is of contractual importance, you should ensure that the carrier is also contractually bound. This agreement should be recorded in writing. 
Intended Port of Loading 

The port of loading may be an important contractual term for the shipper and consignee and a breach of such a term may allow the consignee to reject the goods or sue for damages. Note that loading at a different port may constitute a legal deviation from the contracted journey despite the carrier’s liberty clause to vary the route. 
Warning 

The shipper may pack the goods for carriage by sea from a named port, and not for road or rail transit. If the shipper knew the goods would incur road or rail transit to a different port it may have packed the goods differently to withstand the rigours of road or rail transit. 

The carrier will decline liability for loss or damage using the packaging even though the shipper did not know of the road or rail transit. 
Recommendation 

The shipper should obtain special shipping terms with the Carrier which guarantee the Port of Loading and delete the Carrier's liability to use a different port. 
Intended Port of Discharge 

See comments above. 
Recommendation 

Advise APSA immediately of any notice received from the Carrier that the cargo is to be delivered to a different place than that shown on the Bill of Lading. 
Marks, Nos and Container No 

These details are used to identify the goods. 
No and Kind of Packages 

These details may appear unimportant, but they may determine the liability of the carrier if the goods are lost or damaged.
Warning 

Some shippers may be tempted to state "one container" rather that the longer version identifying how many packages are in the container, or they may not complain if the carrier offers to describe the goods as being in "one container" without any further elaboration about the actual number of packages.
Recommendation 

Ensure that the total number of packages appears on the Bill of Lading. 
Description of Goods 

These details should be accurate in every detail, and consistent with the buyers order and the contract. 
Warning 

An error in these details may provide the buyer with a basis to reject the Bill of Lading as not complying with the Letter of Credit. 
Recommendation 

The details should be checked to ensure that they conform. 
Mass 

This is the reference to the weight of the goods. 

The Carrier will seek to maximise the freight charges baaed on either the weight or volume, whichever earns the greater amounts, for example a heavy cargo will be charged by weight, and a light cargo by volume. 

The weight measurement is important in determining the Carrier's liability for loss and damage to cargo, based on 2 SDR's per Kg. 
Cube 

See comments under "Mass". 
Particulars above declared by the Shipper 

This is an interesting phrase as the Bill of Lading is prepared by the Carrier, often after the ship has sailed, and based on the Mate's Receipt. 
Warning 

The carrier's clerks may make an error, such as: 

· a mistake in any of the details, no matter how insignificant, will allow the consignee to reject the Bill of Lading where a Letter of Credit is involved. 

· omitting the number of packages in a container, and state only that the goods are in one container, which may reduce the carrier's liability for loss or damage to the goods.
Recommendation 

Check the details on the Bill of Lading for accuracy, and conformity with instructions given to the carrier. 
Place of Acceptance 

When the Bill of Lading is used for Combined Transport and issued at an inland place before delivery to a Port, it is only a receipt for goods received for carriage and does not become a "Shipped on Board" Bill of Lading until an endorsement to that effect is added by the Carrier. 
Recommendation 

Shippers are advised to request endorsement of the Bill as soon as the Goods are "Shipped on board" the vessel, as this notation is required if the bill of lading is to be negotiated for payment. 
Place of Delivery 

The place of delivery is important to the shipper and the consignee as there will be additional costs and delay if the goods are shipped to a different Port. 
Warning 

The Carrier may attempt to discharge the cargo at a different port for any number of reasons convenient to itself but inconvenient to the shipper or consignee. However, such action may constitute a deviation and be unlawful or contrary to the spirit of the combined transport Bill of Lading.
Number of Packages 

These details are important for determining the Carrier's liability for loss or damage to cargo. 

The Carrier will encourage the use of details such as "one container" particularly for FCL cargo even though the container may have 20 bales of wool, or many smaller packages such as cartons of frozen meat. 
Recommendation 

Shippers should insist that the total number of packages in a container be stated for both FCL and LCL cargo. 

For example: 

1 x container said to contain 20 bales of wool 

1 x container said to contain 500 cartons of frozen meat. 

Always describe the smallest packages, for example: 

500 cartons of beer, and not 4 pallets of beer. 
For the Carrier, as Agents only 

These details indicate that the Bill of Lading has not been signed by the Master of the Ship. 
PLACE AND DATE OF ISSUE 

These details must be accurate, and to mis-state them may be a fraud. 
Warning 

These details may have important consequences for the contract with the buyer. 
Recommendation 

Check these details to ensure that they are accurate. 
PART II - REVERSE SIDE OF BILL OF LADING 
1. DEFINITIONS 

The definitions have almost been placed in alphabetical order for ease of use. 
Carrier 

This should be the same company whose details appear on the front of the Bill of Lading. 
APSA’s view is that as the carriers were carrying on business by accepting cargo in Australia, they should include their registered address in Australia and their ACN or ARBN. This has never been resolved, and carriers do not provide this information.  There is an exemption from this requirement in the Corporations Act 2001. 

The only apparent reason for not including an Australian address is to make service more difficult. A constant problem for Shippers and their insurers wishing to pursue a claim for loss or damage to cargo against a carrier has been the difficulty in identifying an office address for Carriers in Australia.  However, this seems to have been resolved to an extent by the requirement that foreign carriers advise the Registrar of Shipping of the name and address of an agent in Australia.  

Carriage 

This covers the time that the goods are with the Carrier. In relation to combined transport it will include inland transit, warehousing, terminal operators and stevedores between the "place of acceptance" and the port, or the port and the "place of delivery" as the case may be. 
Combined Transport 

See the definition. Basically it applies where the goods are carried by more than one mode of transport. 
Container 

A broad definition. 
Freight 

See the definition. 
Goods 

This includes the containers carrying the goods. 
Hague Rules 

These rules no longer apply to shipments of cargo from Australian ports on the ocean voyage, but they may apply during an inland transit on rivers and canals in Europe.
Holder 

This is a wide definition of who holds the bill of lading. 
Indemnity 

See the definition. 
Merchant 

This is a very wide definition of all the parties who may be the sellers or buyers of the goods. 
The Bill acknowledges that a subsequent buyer of the goods who is neither the consignee or endorsee obtains the benefit of the Bill. 
Package or unit 

These words are not defined in the definitions clause, but they appear on the front of the Bill of Lading. The words bring problems for shippers. 

The words in the Bill do not make it clear that if the goods are described as "one container" then this will be used to calculate the package limitation, rather that the number of packages inside the container (eg 20 bales of wool). 

This problem arises from the Hague Rules 5 which has allowed carriers to deal with a Container as the "package". 

In addition, Carriers have long argued that the container is a single "package" unless the total number of packages inside the container is enumerated on the front of the Bill of Lading. 

The US Courts have established a line of authority that a "package" is the number of packages inside each container provided it is listed on the front of the Bill of Lading, although the US applies only the Hague Rules without the Hague-Visby or SDR Protocol amendments. 

APSA sought amendment to this clause to make it clear that the number of packages in the container was the relevant number of packages rather than the single container, but AESC would not accept the proposed amendment. 
Warning 

The problem may arise because:- 

· The Shipper may forget to advise the Carrier of the number of packages; 

· Even where the Shipper does advise the number of packages, the Carrier or its agent may fail to include that number on the Bill; 

· The Carrier may refuse to state the number of packages on the B/L where it " ... has no reasonable means of checking", as for example with FCL goods. 6 
Recommendation 

APSA recommends that the number of packages inside the container be stated, eg: 

1 x container containing 20 bales of wool 

Person 

A wide definition. 
Port to Port 

Where the shipment is port to port the carrier's responsibility is greatly restricted, and does not include liability for loss or damage in the terminal or during stevedore operations off the vessel. 7 
Sub-Contractor 

A wide definition, and this is important because it identifies a large group to whom the carrier can deliver the goods for services such as storage, handling, inland carriage etc, and about whom the shipper or consignee have no knowledge whatsoever.
2. CARRIER'S TARIFF 

This clause incorporates the terms and conditions of the Carrier's tariff. If there is any inconsistency the Bill of Lading Terms are paramount. 

This clause represents a potentially inequitable practice as the Shipper may have only constructive rather than actual notice of those terms which may not be readily available to it at the time of entering into the Carriage contract. 

Worse still, the consignee is also deemed to have constructive notice, but again does not have actual notice, and may be further disadvantaged as the contract has been entered into by the Shipper without his direct knowledge of the terms. 

Note that Carriers have provided their tariff to APSA and are required to keep APSA updated. 
Warning 

The Carrier's tariff may contain important terms affecting the carriage of goods. 
Recommendation 

. Request a copy of the Tariff from the Carrier; 

. Advise APSA if the Tariff was not available on demand. 
3. WARRANTY 

This clause ensures that the consignee is bound by the terms and conditions of the Bill notwithstanding that he may not be aware of the terms. 
Warning 

This clause also represents an inequitable practice and has the potential to create liability for Shippers to their buyers under Sale of Goods laws, including the Vienna Convention of the International Sale of Goods. 
Recommendation 

Shippers should ensure that consignors are aware of the terms under which the goods are shipped at the buyers risk. 
4. SUB-CONTRACTING AND INDEMNITY 

These terms are wide, and in the course of providing the shipper with "one-stop" shopping, allow the carrier to contract on terms less beneficial than the shipper may be able to obtain from inland carriers. If it was dealing with the inland Carrier direct. 

This clause has a number of important effects: 

4(1). Sub-contract 

Note the definition of "sub-contractor". The carrier states he can sub-contract on any terms whatsoever. 
4(2). Himalaya Clause 

This clause was negotiated by APSA to give the "Merchant" the right to bring proceedings against a sub-contractor where the carrier is insolvent. The objective is to ensure that the "merchant" has redress if the carrier is unable to provide him with a remedy due to insolvency. 

This clause also contains the Himalaya clause which gives the benefit of the exclusions and non-responsibility clauses in the Bill of Lading to third parties including stevedores, terminal operators, warehousemen and inland sector carriers who are not otherwise a party to the contract. 

This clause provides third party service providers, particularly stevedores and terminal operators, with the same rights as the Carrier under the international conventions, but in doing so, the clause creates an incongruity, abuse and potential injustice to Shippers  as no recovery can be made when the loss occurs between Terminal Gate and ships side. 8 

Further, the problem is exaggerated as the clause allows stevedores, terminal operators, warehousing and inland sector carriers to avoid liability altogether by a non-responsibility clause. 

However, AESC argued that there was no detriment to shippers, as they would always get a minimum benefit of at least 2 SDR's per package. 

There is an economic argument against Himalaya clauses, that a transfer of the loss from cargo insurers to stevedores insurers not only shifts the insurance costs from Shippers (whose premiums otherwise increase with losses) but also shifts the increased cost of insurance to the party causing loss, namely the Carrier, the stevedores, terminal operators or other third party service providers, who have the power and means to reduce losses by changing their handling practices. 

4(2) Prevents Shippers claiming against sub-contractors who provide an inland carriage, and warehouse services or terminal stevedoring services. 

A further problem arises in clause 4(2) because it requires all actions to be commenced against the Carrier rather than against third parties, and contains an undertaking not to sue in clause 4(4) and also requires the Merchant to give an indemnity (clause 4(4)) to the Carrier if the Merchant commences proceedings against any third party supplier. 
5. CARRIER'S RESPONSIBILITY 
Port-to-Port Shipment (Paragraph 1) 

This refers only to the Hague Rules, and makes no specific reference to AHR other than to state that Australian law applies to export cargo. 

A further problem arises in relation to the Carrier's liability currently existing only from "tackle to tackle" as this has the effect of allowing stevedores, terminal operators and warehousemen to escape all liability (see discussion of  AESC 4(2) above) for loss or damage to cargo including loss where negligence is involved. 9 

The Bill of Lading states that each sector carrier along the route is liable for loss or damage whilst the goods are in his possession. 

This is permissible under AHR which apply from "tackle to tackle": 10 

Nothing in these Rules prevents a Carrier or a Shipper from entering into any agreement, stipulation, condition, reservation or exemption as to the responsibility and liability of the Carrier or the Shipper for the loss or damage to or in connection with the custody and care and handling of goods prior to the loading on, and subsequent to the discharge from, the ship on which the goods are carried by sea. 

(Paragraph 2) 

This clause excludes liability of the Carrier for loss or damage prior to loading on board or after discharge from the vessel. 

Although the clause is consistent with the current practice in Port-to-Port Bills of Lading it leaves the Shipper without any remedy for damage occurring either side of the period "tackle to tackle". 

This does however pose a problem in respect of clause 4(2) which contains the undertaking not to sue third parties as it leaves the Shipper without any redress against any other person on the inland sector of "tackle to tackle". 

(Paragraph 3) 

This gives an extended operation to the Hague Rules during alternative transit following discharge at a different port to that stated in the Bill of Lading. 
6. CARRIER'S RESPONSIBILITY - COMBINED TRANSPORT 

This clause is consistent with  of ICC publication No 298 Rule 5, and has a number of additional advantages as the period of liability is for the whole of the carriage, and although this increases the issuing Carrier's period of liability, it redresses an otherwise existing injustice where the loss or damage occurs during inland sectors and the Shipper is otherwise prevented from action for recovery by AESC 4(2). 
6(1). If the Stage of the Carriage during which loss or damage occurred is not known 

In relation to the inland sectors within Australia, no international convention applies, and the common law situation in Australia is that transport operators and warehousemen can contractually exclude liability for all loss or damage, including that caused by their negligence or wilful default, Life Savers (Australia) Ltd v. Frigmobile Pty Limited. 11 

However, during negotiations AESC representatives advised that APSA’s fears were unfounded as shippers would always get the minimum benefit of 2 SDR's per kg gross weight for any loss or damage. 12 

In addition, there is authority for the proposition that where the place of loss is unknown it is deemed to have occurred during the sea-carriage sector, Halm Industries v Timur Star. 13 
(a) Exclusions 

This clause sets out a wide range of situations of loss and damage for which the carrier will not accept liability. 

The most common basis for declining liability is "insufficiency of packing", and shippers can be put to a great deal of trouble to proof that the packing was adequate for the journey. However, new problems arise for shippers in combined transport, because packing that may be suitable for the gentle rocking motion during sea carriage may be inadequate to protect the goods during some problems in inland transit eg, from the jolts suffered during railway shunting.
Recommendation 

APSA recommends that shippers obtain written advice from the carrier about the method of transit during inland sectors (air, road, rail etc) and ensure the goods are packed accordingly. 
(b) Burden of Proof 

The Carrier accepts the burden of proving that it gets the benefit of an exclusion in clause 6(1)(a). 
(c) Limitation of Liability 

This clause limits the carrier's liability to 2 SDR's per kg gross weight of the goods lost or damaged: 

· A lower limit applies to inland sectors than for the sea-carriage sector; 

· There is an overall detriment to Shippers as loss or damage affects their future insurance premiums. 
6(2). If the stage of the Carriage during which the loss or damage occurred is known 

A problem arises for Shippers under this clause as it appears to apply local law at the place of loss. 

This poses a disadvantage to Shippers as it is inconsistent with Cogsa 1991 s11 which gives jurisdiction to Australian Courts. The clause does not make this clear. 
6(3). If the Place of Acceptance or Place of Delivery is not Named on the Face Hereof 

This clause is subject to Clause 5, see above. 

Where the carriage is not combined transport the carrier accepts no liability for damage before or after loading or discharge. 
6(4). Notice of Loss or Damage 

The failure to give notice only gives rise to a rebuttable presumption that the goods were delivered in good order and condition, and the merchant can bring evidence that the damage was discovered later, eg, during unpacking. 

Clause 6(5) is not consistent with the AHR 14  and is potentially misleading to a "merchant" who is not aware that the time bar under the international convention is 12 months, and not the lesser periods referred to in the clause. 

In addition, the shorter time bars operate unfairly: 

· The twelve month time bar is a commercially recognised and internationally accepted time in which to commence recovery proceedings, and a shorter time is unexpected; 

· The third party services are selected by the Carrier and their identity and performance levels are unknown to the cargo owner; 

· The third parties are either in close long-term commercial relationships with the Carrier or the Carrier has a financial interest in them as a subsidiary or joint venturer etc. 
Recommendation 

APSA recommends that shippers immediately notify loss and damage by writing to the carrier. 
7. SUNDRY LIABILITY PROVISIONS
7(1). Basis of Compensation 

This is self explanatory. 

7(2). Hague Rules Limitation 

The Courts have held that the GPB100 is actually valued at "today's value of the quantity of gold which could have been purchased by 100 pounds sterling in 1924" which is about A$10,000 depending on the value of gold at the relevant date of calculation. 15 
7(3). Ad Valorem 

This applies if a declaration is made, and a higher freight rate is paid. 
7(4). Delay 

In this clause the Carrier excludes liability caused by delay. Delay may lead to a consequential loss for the Shipper, but the Carrier has liability for consequential losses under the AHR. 16
However, AHR 17  permits the Carrier to surrender any of its rights and immunities provided the surrender is contained in the Bill of Lading. AESC chose not to do this. 

There are a number of serious difficulties for Australian cargo owners arising from delay: 
Delay Leading to Deterioration of Cargo 

This is particularly relevant for Australian fruit and vegetable exporters. If the Carrier were to agree to liability for delay in these circumstances its liability would be determined by the arrived sound market value less the arrived damage market value. 
Delay in Loss of Market 

Where loss occurred in these circumstances, there is a loss of market without damage to the goods, and the Carrier will only be liable under Australian law if the Carrier knew or was expected to know of the circumstances at the time of contracting, or there were special circumstances which were advised to the Carrier (second rule in Hadley v. Baxendale). 18 
Loss of Business and Reputation 

Where delay causes loss of future business and reputation the first and second rules in Hadley v. Baxendale 19 for loss of market may apply. 

In any case, the consequential damages must be real and actual damages, which can be proven by the Merchant. 

7(5). Scope of Application 

This clause refers to the Carrier's responsibilities to supply containers. There appears to be an inconsistency with clause 8(1)(b) and (c) as arguably the container is to be regarded as an extension of the ship's hold and the Carrier's obligations under AHR  extend to the container notwithstanding the exclusions in 8(1)(b),(c). 

7(5)(b) appears to be inconsistent with the AHR. 20 

7(5)(c) excludes liability for consequential losses which would otherwise be available under the first and second rules in Hadley v. Baxendale. 21
Of the three categories leading to consequential loss arising from delay, the most important issue is that leading to deterioration of cargo, for example, in relation to the export of fruit and vegetables. In these circumstances, and having regard to the benefit of shorter transit time to European markets received by NZ exporters where fruit and vegetable are loaded at NZ Ports approximately one week after loading at Australian Ports, some further negotiation might be undertaken in relation to this clause. 

7(6). Inspection by Authorities 

The question of damage caused by authorities is a matter beyond the control of the Carrier in most cases, however, the Carrier should accept liability for any loss or damage caused by its negligence or default. 
8. SHIPPER - PACKED CONTAINERS 

This clause poses a particular problem in relation to the Carrier supplying defective containers. 

The Carrier must accept responsibility to provide containers in good order and sound condition suitable for the safe transport of the Merchant's goods. 

There is an argument that the container is an extension of the ship's hold and the same obligations under AHR  should apply. 

In addition, the Trade Practices Act 22  prohibits conduct that is or is likely to be misleading or deceptive, and this arguably extends to the provision of an unsuitable container, and arguably prohibits a false representation by the Carrier that a container is of a particular standard, quality, 23 or that the container has uses or benefits it does not have. 24 
Warning 

The problem with the current clause is that misinformed or ill-informed Shippers will be disadvantaged by this clause. 
8(3). Indemnity 

This clause is subject to clause 8(1)(c), see above. 
9. INSPECTION OF GOODS 

Note that the declaration of the nature of goods affects the freight rates. 
10. CARRIAGE AFFECTED BY CONDITION OF GOODS 

This imposes an obligation on the merchant (note wide definition) in relation to the goods, and requires him to indemnify the carrier in certain circumstances. 
11. DESCRIPTION OF GOODS 

The statements on the front of the bill of lading are prima facie evidence of the facts stated. However, the merchant can bring evidence that the statement is incorrect. 

Note the emphasis on the number of containers or other packages or units. This is due to the formula for the carriers liability being expressed in terms of the number of packages. 
12. SHIPPER'S/MERCHANT'S RESPONSIBILITY 

There is a problem for the Shipper in this clause, as it is another clause introducing a circular indemnity, clause 12 (4). 

12(4) and (5) incorporate the Tariff, and the shipper should check the tariff for relevant terms. 

12(6) imposes an obligation on Shippers for the care of containers, requires an indemnity for damage to containers and imputes knowledge of the dimensions of the containers. 

This clause imposes no greater obligation on the Shipper than he would have as a bailee of the container. 
13. FREIGHT 

The freight is payable regardless of what happens to the goods. 

Note that clause 13(2) again incorporates terms in the carrier's tariff. 
14. LIEN 

The lien is not restricted to the goods and documents within the possession of the Carrier. 

The clause requires the carrier to give notice, so as to give the Shipper an opportunity to redeem the Goods by paying outstanding charges. 
15. OPTIONAL STOWAGE AND DECK CARGO 

These clauses contain liberties claimed by the carrier, but in some circumstances under AHR the carrier will be subject to greater liability if it exercises those liberties, regardless of what is stated in the Bill of Lading. 

The liberty to carry goods on deck is interesting, because AHR does not allow that. One view is that container ships are purpose built for the role of carrying and handling containers and there are no additional risks for containers carried above deck. 

The alternate view is that there are significant additional risks for containers carried on deck rather than below deck:- 

· Loss overboard. 

· Exposure to the weather 

· water leakage into containers. 

It has been suggested that the carriage on containers on deck without a declaration to that effect on the Bill of Lading is a violation of AHR. 

Further, the undeclared carriage of cargo on deck (including containers) is arguably a fundamental breach of contract and may constitute a quasi-deviation disentitling the Carrier to limit its liability, Encyclopaedia Britannica v Hong Kong Producer,25  though that doctrine is not currently accepted by Australian Courts. 

The clause gives the carrier a contractual liberty or excuse to avoid Carrier's liability for carriage on deck leading to loss or damage. 

The basic principle under Cogsa  1991 is that a clean Bill of Lading means that the cargo is to be carried safely and properly secured below deck, T Roberts & Co v Calmar SS Corp. 26 

Where the Carrier contracts to carry the goods without describing the place of stowage it is understood that the goods will be carried below deck. 

AHR is silent on this aspect, though arguably under deck stowage is implied in AHR 27 where the Carrier is obliged to properly and carefully stow the goods. The conclusion is that containers carried on deck must be so declared on the face of the Bill of Lading to protect the Carrier from the consequences of unlimited liability arising from fundamental breach. 
Warning 

The problem for Shippers is that AHR does not apply when the cargo is carried on deck, and the Carrier has this liberty in the Bill of Lading as set out in 15(2) and (3). In this case, the Carrier is able to rely on exclusion clauses which are otherwise contrary to Cogsa 1991 and is thereby able to exclude all liability by relying on a non-responsibility clause, see 15(3). 

Further, the problem is exacerbated by the broad definition of "Container" which includes things such as flat racks, trailers and pallets. Whilst a container might be regarded as being reasonably watertight, sea water spray onto mechanical and electrical equipment covered by a wind damaged tarpaulin on a flat rack will almost certainly guarantee a calamity leading to loss and damage. 

Without this liberty clause the Shipper would be entitled to a full recovery for loss and damage against the Carrier where the container is carried on deck. 
16. LIVE ANIMALS 

Cogsa 1991 does not apply to live animals. 
17. METHODS AND ROUTES OF CARRIAGE 

Clause 17(1) appears to give a liberty to tranship and deviate from the scheduled route. 

However, the carrier's rights are more limited by AHR than appears from this clause, and shipper's may have additional rights in some circumstances. 

Under AHR there may be some circumstances where deviation is permitted as AHR 28 provides that an unreasonable deviation only causes the Carrier to lose the package limitation if the deviation was " ... done with intent to cause damage, or recklessly and with knowledge that damage would probably result." 
Trans-shipment and Discharge Liberty 

17(1)(b) claims to give the Carrier a transhipment and discharge liberty, which may prejudice cargo owners' rights, NJ Douek & Sons v Banggi, 29 and a contrary view was taken in Oy Nokia AB v The Martha Russ 30  in which the Federal Court of Canada dealt with two Bills of Lading, Finland to Hamburg and Hamburg to Vancouver. 
Warning 

Shippers will have to be careful about the operation of 17(2) which could operate in a detrimental manner: 

· Cargo destined for Genoa is delivered to Hamburg with additional overland charges to the shipper's account from Hamburg to Genoa, despite this normally being a deviation. 

· Cargo of fruit or vegetable is delivered to another port and suffers delay in overland transport to contracted port, meanwhile cargo deteriorates due to maturation process and Shipper suffers a loss. 

· Cargo is packed for sea-carriage on a port to port basis, but is shipped overland by rail across North America to a West Coast port to join a ship, and as it was not packed to protect against "shunting" damage, it is badly damaged and the Carrier defends the claim for loss or damage on the grounds of "insufficiency of packing", even though the Shipper was not aware that the Carrier would consign by rail for the North American sector. 

In each of these examples without the Liberty clause, the Carrier is arguably liable as the change represents deviation, and the Carrier is not entitled to the protection of the Cogsa 1991 limitations. 
18. MATTERS AFFECTING PERFORMANCE 

APSA negotiated important concessions from AESC in these clauses, with the result that the Carrier can only abandon the cargo as a last resort, and only after having exhausted action under two preceding steps: 

. Carry by an alternative route (and charge additional freight); 

or if this is not possible 

. suspend carriage and store and endeavour to forward as soon as possible. 
19. DANGEROUS GOODS 

These clause are self explanatory. 
20. NOTIFICATION AND DELIVERY 

Clause 20(2) again raises the spectre of the applicable tariff, and shippers should check the tariff for clauses which affect their goods. 
21. FCL MULTIPLE BILLS OF LADING 

These clauses are self explanatory. 
22. GENERAL AVERAGE AND SALVAGE 

This is a very technical area and requires professional assistance if it arises. 
23. VARIATION OF CONTRACT 

This clause should be read in the context that the Bill of Lading is only "evidence" of the contract of carriage, which may in fact be found in a number of different documents. 
Warning 

Oral agreements are difficult to prove, particularly if disputed. 
Recommendation 

Have any specific agreement with the carrier recorded in writing, and at least in a letter of confirmation sent to the carrier before the carriage begins. 
24. LAW, JURISDICTION & ARBITRATION 

APSA negotiated changes to this clause to make it clearer that Australian Law applies, and that Cogsa 1991 s11 specifically provides for jurisdiction of the Australian Courts. 

The clause also provides for any claim or dispute to be referred to arbitration. 
Recommendation 

Request a reference to arbitration in your city in Australia under the Sydney Maritime Arbitratioon Rules and Terms (SMART)  or other appropriate rules. 

It is possible for the Australian Shipper or Consignee to sue the Carrier in Australia notwithstanding that the time of the loss or damage is unknown or has occurred after loading on board the vessel, or during an inland sector overseas. 
Recommendation 

Australian shippers are entitled to insist on any proceedings being brought in Australian Courts. 
25. VALIDITY 

This is self explanatory. 
26. BOTH TO BLAME COLLISION 

This clause incorporates certain rules into the Bill of Lading. 

Professional assistance should be sought if this situation arises. 
PART III - APPENDIX – Bill of Lading terms and conditions
The AESC combined transport Bill of Lading approved by APSA follows.

[image: image1.emf]
[image: image2.emf]
[image: image3.emf]
Footnotes 



1 

Multi-Modal Transport Convention 1980 adopted in Geneva by UNCTAD, 24 May 1980. 

2 

Convention on the International Transport of Goods by Rail, 7 February 1970. 

3 

Convention of the International Carriage of Goods by Road, 1956. 

4 

Uniform Rules for a Combined Transport Document, ICC Publication No 298, 1975 Revision, see Rule 5. 
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This period of responsibility is likely to be increased to the terminal gate under 1995 proposed amendments to AHR. 

8 

In 1995 proposed amendments were foreshadowed to AHR  to extend the period of liability from the ship's side to the Terminal Gate. 

9 

In 1995 proposed amendments were foreshadowed to AHR to extend the period of liability from the ship's side to the Terminal Gate. 

10 

AHR Art 7. 

11 

Life Savers (Australia) Ltd v. Frigmobile Pty Limited [1983] 1 NSWLR 431. 

12 

See clause 6(1)(c). 

13 

Halm Industries v. Timur Star 1985 AMC 391 (SDNY 1984). 

14 

AHR Art 3(6). 

15 

Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co (1989) 15 NSWLR 448. 

16 

AHR 4(5)(b) and 4(5)(9). 

17 

AHR Art 5. 

18 

Hadley v Baxendale (1854) 9 Ex CR 341; 156 ER 145. 

19 

Ibid. 

20 

AHR Art 3(8) and 4(1). 

21 

Op cit. 

22 

Section 52. 

23 

Section 53(a). 

24 

Section 53(c). 

25 

Encyclopaedia Britannica v. Hong Kong Producer [1969] 2 Lloyd's Rep 536. 

26 

T Roberts & Co v Calmar SS Corp 1945 AMC 375 pp. 384-385. 

27 

AHR Art 3(2). 

28 

AHR Art 4(5)(e). 

29 

NJ Douek & Sons v Banggi [1976] 2 FC 356. 

30 

Oy Nokia AB v The Martha Russ [1973] FC 394 and [1974] I FC 410. 

[Top of Page]

 

