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The inaugural Ebsworth & Ebsworth Maritime Law Lecture was given on 7 September 1992 by Professor Francis Reynolds of the University of Oxford. He has held academic posts as a fellow of the Worcestor College, Oxford and as a visiting lecturer and professor at universities in Auckland, Singapore and London. He takes up his appointment to a Chair of Law at Oxford from October 1992. 


His distinguished legal career spans alomost 40 years. He is currently agency editor of the Journal of Business Law, consultant editor and former general editor of Lloyd's Maritime and Commercial Law Quarterly and editor of the Law Quarterly Review. 

Introduction 

It is a great honour to be asked to give the Inaugural Ebsworth & Ebsworth Maritime Law Lecture in this building and at this time. Its purpose is, among other things, to mark benefactions by Ebsworth & Ebsworth to the Australian National Maritime Museum, where it is being given and subsequent lectures will be given; and to the University of Sydney for the teaching of maritime law. Hence it is obviously appropriate for me to seek to show something of the significance of maritime law within the common law. This I willingly try to do as I believe it to be an important and valuable element within the law. 


To some the topic of maritime law may seem highly specialised. I hope this is not so of a considerable number of those present, who I hope and assume are among the converted. But to others it may seem an activity, doubtless important but highly limited, conducted by a comparatively small number of people, the disputes arising out of which tend to go back with monotonous regularity to certain well-known centres of arbitration and litigation. The specialists may be assumed to speak frequently of arcana such as bottomry and respondentia bonds, of general average, salvage, limitation funds, the Hague Rules and now the Hague-Visby Rules, bareboat charters and so forth. Most lawyers do not run across such matters at all unless their clients are unfortunate enough to take cruises on ships where deck games are negligently managed 1 or pilots decide to take unusual and dangerous routes through sounds in New Zealand. 2 If goods carried by sea for a client arrive damaged, a lawyer not used to this area of activity may even be caught out by the fact that actions are barred after one year, which is of course not normal elsewhere, and resolve never to tangle with maritime matters again. 


To avoid such contact may well be a possible course for a lawyer in practice. I am not seeking to show that maritime matters pervade the daily practice of the common law in some hidden form. What I would like to suggest is that it is the maritime law which is the source of some of the central doctrines of the common law which we know now, and that maritime law is still central in its development. So some knowledge of maritime law is essential for the understanding of much common law: a case cannot be written off as specialised merely because it concerns a charterparty or a bill of lading, curious though both names may be. This I hope to prove by examples, which I shall try to avoid becoming a catalogue. Most of the material which I cite at the beginning will be English: partly because I am obviously more familiar with English cases and more hesitant to speak of Australian cases among those more familiar with them, and partly because the nineteenth century roots of the common law which we both use do go back to such cases. I shall however refer to some Australian authority at a later stage. 

The general common law of contract 

I start with the general law of contract. What may be called the front-end of contract - the formation end - is not in fact much affected by maritime cases. Some think first, when contract is mentioned, of the hoary topics of offer and acceptance, consideration, mistake and so forth. These topics are essential for the first exposition of the subject to a student, but most of the work on them has been done some time ago; and maritime cases have not contributed significantly to the formulation and development of the law in this area. It is sometimes said that disputes as to whether a contract actually has on the facts been formed rarely occur, and when they do the offer and acceptance model is of little value. In fact disputes of this sort have arisen quite often in recent years in connection with chartering, where telexes sent from one country to another have given rise to considerable problems, particularly where in one country the negotiations contain insufficient agreement on detail to create a binding contract, but in the other the parties would be regarded as bound. 3 This of course raises problems of the conflict of laws: in negotiating across a frontier, to the application of what laws other than one's own is one exposing oneself? But such disputes could equally well arise in the context on international sale, banking or construction contracts; so there is no special contribution of maritime law here.

 
Some of the old cases usually cited in connection with the doctrine of consideration, especially the ancient but crucial case of Stilk v. Myrick 4, where the sailors were promised more money to sail home, have a maritime background. It is also true that in England the leading exposition of the notions of waiver and election now comes in a chartering case concerning the nomination of an unsafe port in the Persian Gulf. 5 In the area of mistake most law students can remember the case of the contract for "cotton ex Peerless from Bombay", when two ships with that name had sailed from Bombay not very far apart 6; and the cargo in Couturier v. Hastie 7 which had unknown to buyer and seller already overheated and been sold at Tunis. But these are not special maritime contributions to the law: rather, they are ordinary cases which happen to have a maritime background. 


Most law students would probably say that the next topic is that of the vitiating factors: cases where equity grants relief in respect of contracts induced by misrepresentation, duress and undue influence. Few maritime cases appear here, though there have been a few recently on duress. 8 This is not surprising, for the intervention of equity was historically into different types of transaction: whether that intervention should be extended into the maritime area is a controversial topic to which I shall briefly return. 
I pass now to the topic of exclusions of liability, always common in maritime, as in other contracts. Australian law prudently steered clear of the doctrine of fundamental breach of contract. This interesting but ultimately unsuccessful aberration could be taken to suggest that an exemption clause in a contract, however widely drafted, could not protect a party who had committed a fundamental breach of it. It may well have had a benevolent effect in favour of consumers and persons in a like position, before the days of the English Unfair Contract Terms Act. 9 But the theoretical difficulties which it raised were too great. This doctrine did actually derive largely from maritime law: from some fairly straightforward if strict maritime cases on interpretation of so-called liberty clauses in determining the contract route 10, but also from the immensely involved and still not clarified maritime doctrine of deviation, under which a carrier who has actually deviated from the contract route as so determined may not be entitled to the benefit of contract terms which are in his favour. 11 The doctrine of deviation is not a great achievement of maritime law and I place no reliance on it for this lecture. As to the more general doctrine of fundamental breach, the main difficulties were first argued at the highest level in England in a case on a consecutive voyage charter, and while this case, the Suisse Atlantique case 12, held sway there was no doubt that all lawyers who encountered the doctrine of fundamental breach needed to understand the nature of voyage as opposed to time charters. The doctrine left, however, its maritime background, where even if it had origins it never had much prospect of application, and ended up with the case of the security guard who lit a fire in a warehouse which he was guarding 13, and Lord Denning's last case, a decision on the supply of bad cabbage seed. 14 But you in Australia have rightly kept (in the main) clear of it.

 
It is however when one goes round the back of the common law of contract and approaches it from the remedial rather than the formation angle that one sees the true influence of maritime law. This is an area of law that was until quite recently seriously neglected. I remember first studying contract law with the aid of (the English) Cheshire and Fifoot many years ago and being puzzled at the lack of information on what to do (apart from sue for damages) if a contract went wrong. At the present time the right to terminate the contract, or in technical terms treat it as discharged, is very prominent in commercial law and even in land contracts. The editions of the 1940s and 1950, however, only contained 8 pages or so on the topic of discharge of contract by breach, largely the ancient distinction between dependent and independent covenants, and on entire obligations, and about half that amount on the remedies applicable in such situations, dominated by the still puzzling equity case of Thorpe v. Fasey 15 - hardly a central decision on breach of contract in any case. No great change was made till quite recently, after Professor Furmston took the book over.

 
This shortcoming, as it appears to modern eyes, was not confined to Cheshire and Fifoot. Pollock on Contracts, first published in 1875, in its 9th edition of 1921 still only treated discharge by breach in a few pages within a chapter called "Conditions, and herein of Construction". The main chapters concerned the "front-end" topics of Agreement, Consideration, Form, Illegality, Mistake and Misrepresentation. It was Winfield who as editor effected changes which made the book appear a little more relevant (to modern eyes) in this respect. So also Salmond and Winfield in 1927 contained 26 pages entitled "The dissolution of contracts by breach". It is no doubt true that in actual disputes the Statute of Frauds, with its requirement of written evidence, assumed a crucial dimension for a person seeking to escape from a contract. The prominence of this statute is at least part of the explanation why several other doctrines of substantive law had to wait till the mid-twentieth century or later to be worked out. 16 It is also true that doctrines of discharge by breach are late arrivals in all western legal systems. But the material goes a long way back; and it derives largely from maritime law. 


The rather unusual common law notion of condition, as a term any breach of which, however slight, entitles the innocent party to treat the contract as discharged, derives largely from cases on arrival and sailing of ships. It is to be found in 1809 - during the Napoleonic wars - in Havelock v. Geddes 17, and in 1841 in Glaholm v. Hays. 18 It actually appears in a form recognisable to us as far back as the famous dicta on the topic of Lord Mansfield in 1779 in the non-maritime case of Boone v. Eyre. 19 For modern purposes a starting point can be taken with Behn v. Burness 20 in 1863, where the stipulation as to whereabouts of a ship in a charter, "now in the port of Amsterdam" was held to be a warranty, that is to say a condition. 21 The result was that when the ship arrived late to pick up its cargo, the charterer was entitled to refuse to load on the grounds that one of the terms of the charter was not complied with. The evolution of the use of this term has been well documented, a major authority in this area of the law being Dr. John Carter of the University of Sydney. It has often been pointed out 22 that the use of the term is odd and confusing. An important promise, exact compliance with which is required, is called a condition; yet it is not the promise which is the condition of the other party's duty to proceed with the contract, but rather the performance of the promise. Nevertheless, the technique plays a considerable role not only in maritime contracts 23 but also in the Sale of Goods Act of 1893, which under some name is still operative, even if supplemented, in United Kingdom, Australia and elsewhere; and has survived even the attack of Lord Diplock, who it seems might have liked to do away with this reasoning. 24 If it is somewhat less frequently used in Australia than England, it remains a major technique for the resolution of problems of discharge by breach in commercial law: it is said to promote certainty, in that the party not in breach can know whether or not he or she must proceed with the contract in the circumstances. For consumer disputes it is of less value, largely because consumers do not normally make contracts containing sharply defined terms. 


Another line of cases, mostly on delay, have given rise to not only what is now recognised as a different approach to these problems of discharge by breach, but also to what is now called the doctrine of frustration. In Clipsham v. Vertue 25 in 1843 a ship by reason of breach of contract arrived late for loading at Nantes, and the charterer refused to load her. The headnote baldly states that the plea was "held bad, for not shewing that the delay frustrated the object of the voyage". A key case in the development of the doctrine of frustration was Jackson v. Union Marine Insurance Co. Ltd. 26 in 1874, where a ship was chartered to proceed with all due dispatch "dangers and accidents of the seas excepted" from Liverpool to Newport in South Wales and pick up a cargo of iron rails for San Francisco. It sailed on 1 January, and on 2 January ran on the rocks in Caernarvon Bay. It would have been repaired by the end of August. Here, there was no breach of contract, for the grounding was a danger and accident of the sea. The question was, was the charterer obliged to load her? 27 The most relevant leading case, that of Taylor v. Caldwell 28, quite outside the maritime field, had gone so far as saying that the parties were released in the case of impossibility. Here there was no impossibility: but the jury found that the delay was so long as to put an end to the commercial speculation entered into . It was held that the charterer was released: not by breach, for there was none, and not by impossibility, for the contract was not impossible, but because to require him to load a ship arriving so late would have been to hold him to a contract different from that made. Herein lies the central reasoning of both discharge by breach and frustration. This led on to the famous coronation cases and was the crucial development in the doctrine of frustration - many of the subsequent cases on which still concern ships. A crucial and most interesting recent case on the doctrine, which considers also the notion of self-induced frustration, is the decision of the English Court of Appeal in 1990 in The "Super Servant II" 29, where a shipowner took on two contracts, which he expected to perform by two specialised ships. One ship was damaged and became unavailable, and the other he allocated to the other contract. The question was whether the contract which could not be performed was frustrated. It was held not. 


Later Diplock L.J. (as he then was) drew on the cases prior to Jackson v. Union Marine in their original context of breach, in Lord Devlin's words "opening up new vistas" 30 on discharge by breach, in the famous Hong Kong Fir case 31 reported in 1962, where by use of this bridge between breach and frustration he set rigorous limits to the right to treat the contract as discharged. Where no breach of condition was detected, the innocent party could only be released where the breach deprived him (or her) of substantially the whole benefit of the contract - a stern test. The new thinking was in fact based in history, and went back to the reasoning of Havelock v. Geddes in 1809 and Tarrabochia v. Hickie 32 in 1856. In fact Lord Devlin, as Devlin J., had himself anticipated such reasoning in 1957 in Universal Cargo Carriers Corpn. v. Citati 33, which is itself an important case on the doctrine of anticipatory breach of contract. Lord Diplock's attempt to extend this general reasoning into questions of renegotiation and renewal of leases 34, where other authority has traditionally held sway, did not however meet with admiration, at least in Australia; and some of his final dicta on the topic of discharge by breach, in another shipping case called The "Afovos" 35, have proved less successful also. 


It remains uncertain how much this is a purely English development, rooted though it is in very ancient and well-established reasoning. It is possible to argue that the test for treating contracts as discharged should not be as stern as that for frustration, which releases parties completely from their contractual obligations. A case can be made for using in respect of breach only the condition test, together with the more amorphous notion of repudiation, which is more flexible, was recognised in equity (indeed it can hardly be avoided) and would permit of easier release. Something like this was the view of the losing counsel in the Hong Kong Fir case: and the famous judgment of Jordan C.J. in the Luna Park case 36 looks not dissimilar. But whatever the answer, the ancient authorities and the interpretation to which they were later, rightly or wrongly, subjected are central to the common law of contract. 


So much for discharge by breach. Where the contract is not discharged by breach there is a remedy in damages. In England the actual leading case on damages concerns a ship which deviated while carrying sugar from Constantza to Basra and so missed a favourable market for sugar: the question was whether the carrier answered for this particular loss. 37 Before, though of lesser importance, was the famous Liesbosch Dredger case 38, on the problem of the impecunious plaintiff who suffers more than another might. On a more complex level, the very difficult question of when there can be recovery for loss which one has not suffered was faced (again by Lord Diplock) in The "Albazero". 39 Here a claim on a bill of lading was made in the wrong name and the action became timebarred; the question was whether the original charterer, who was not on risk as regards the goods, could nevertheless sue and recover their value on behalf of the party who was. The decision was that in general this could not be done: and in this case there was no need for it, the party on risk being able in principle to sue under the bill of lading. The fact that that party was in fact time-barred did not affect this answer. If the first two cases are cases on general principle which happen to have a maritime background, The "Albazero" cannot be understood without knowledge of that background. 

The law of tort 

What of tort? In thinking of tort law one's thoughts turn first to defective carriages and guns, leaking reservoirs and snails in bottles of ginger beer sold in Scotland; and perhaps more recently to the plethora of cases, in Australia, New Zealand and England, on defective buildings; representations and supervision in connection with construction; nervous shock; and liability of accountants and solicitors. These all occurred on dry land. 


But in fact difficulties in contract law have over the last thirty years or so generated important decisions also in maritime cases on the general law of tort. They have largely arisen because of problems of privity of contract. Goods sent by sea pass through many hands, and persons may be on risk in respect of them who cannot be regarded as parties to the contract of carriage. The Bills of Lading Act 1855 allowed transferees of bills of lading to sue the carrier: but the technique used in giving them that right proved defective in modern trading conditions, particularly in Europe, where trading methods and the speed of ships produced long lines of transfers by virtue of which the goods and the bills became almost dissociated. 40 This situation we have after much effort ameliorated in the United Kingdom by a new statute, the Carriage of Goods by Sea Act 1992, which comes into force in 9 days time. Whether it will prove a complete solution to our problems, and whether your problems here are the same or require different solutions, remains to be seen. 


But in the meanwhile attempts had been made by imaginative maritime litigators to remedy the position by seeking a tort action for the person on risk. The fact that a tort action requires proof of negligence, a disadvantage in other contexts, does not matter in this area, where by virtue of the Hague and Visby Rules the carrier is normally liable only for negligence anyway. If the plaintiff is the owner of the goods at the time they were damaged there is (subject to the problem of exclusion clauses, to which I shall come shortly) no difficulty. But if the plaintiff is simply on risk, the action is not in respect of the destruction of or damage to the plaintiff's property, but rather one for pure economic loss. To such a plaintiff no action in tort lay (special situations not here relevant apart) until the recognition in 1964, albeit in a different context, in Hedley Byrne & Co. v. Heller & Partners Ltd. 41, of an action in respect of such loss. That gave rise to the possibility that those who could not sue carriers in contract might be able to sue in tort, and they tried to do so. 


Hence some of the key cases delineating the scope of the action in respect of pure economic loss caused by negligence concern carriage by sea. We had the case on the giant American cockroaches, The "Wear Breeze" 42, where it was held by Roskill J. that the plaintiff in a case of this sort still must have property in or possession of the goods; we had The "Irene's Success" 43, where Lloyd J. (who had been losing counsel in The "Wear Breeze") held that that case was no longer correct by virtue of the dicta of Lord Wilberforce in the Anns case. 44 Finally came The "Aliakmon" 45, where it was held that the approach of The "Wear Breeze" was still correct despite whatever the Junior Books case 46 stood for, and that where property damage was involved, the action only lay to the owner or person with a possessory interest in the goods destroyed or damaged. The last case has been attacked by some as retrogressive. Of its general tenor that may be true; but in its own context I think the decision is correct. The claim was really a contract claim, and the true solution to such problems lies surely in extending the contract action by improving the Bills of Lading Act, which in England I hope that our new statute will appropriately do. 


In a slightly different context comes the case of the charterer of a ship suing the colliding ship for loss of use of it, The "Mineral Transporter". 47 Again the plaintiff failed. 


These questions of right to sue have another side in which maritime cases have been exceptionally prominent. If one cannot sue the carrier, it may be possible (subject always to the above points as to title to sue) to proceed against subcontractors working under the contract of carriage - stevedores, oncarriers and so forth. In a sense this is an attempt to evade the contract protections, though there may be other reasons for suing such persons. But all these people participate in the performance of the main contract, which is apt to be regulated by standard terms, whether under the Hague or Visby Rules or laid down by the parties themselves. The question whether, granted the rules of privity of contract, such exclusions affect, whether for better or worse those who are not party to them but do work under the contract is of course dominated by cases about ships. From the mysterious Elder Dempster case 48 of 1924, which everyone professes themselves unable to understand, to the 1955 case of Mrs Adler and her trip on the P&O liner "Himalaya", in respect of which she sued the master of the ship and the bosun, 49 to the stevedore cases of Scruttons v. Midland Silicones 50 in 1962, The "Eurymedon" 51 in New Zealand in 1975 and The "New York Star" 52 in 1981, the case of the Sydney docks on a hot afternoon, all the leading cases are maritime. 53 Ingenuity is still suggesting new means of circumvention of the privity rules: the latest is the notion of bailment on terms , discussed in the recent case of The "Captain Gregos" No.2) 54 and said to be a pragmatic legal recognition of commercial reality. 55 The reasoning in many of these cases is of great general significance: it stems from specific problems of maritime law. 


Perhaps curiously, the leading cases on damages again have a maritime background, though there is nothing specifically maritime in their reasoning. Re "Polemis" 56, which concerned a Greek ship destroyed in an accident caused by Arab stevedores at Casablanca, was superseded by not one but two cases concerning a ship at Sheerlegs Wharf, Sydney, at least one of which, The "Wagon Mound" 57, is known to generations of lawyers. 


More important, it is easily overlooked that the modern technique of solving contributory negligence cases, which relies on the technique of apportionment under statute, comes directly from maritime law. The U.K. Maritime Conventions Act of 1911 first put the technique into statutory form. Ship collisions tend to happen so slowly that the exact order of events can often be ascertained; and this enables the principles applicable to be determined with more care and hence elucidated for situations where events happen more quickly. The rules so developed can then be extended to the quicker sequences of road accidents. The famous judgment of Lord Birkenhead in The "Volute" 58 is still a locus classicus on the notion of last opportunity (to avoid the accident) in this context. 

Other areas of law 

Insurance. It goes without saying that the general law of insurance develops very considerably from marine insurance. 59 This topic is too large other than to note in passing, and some of its techniques, particularly its uses of the words warranty and condition, do not sit easily with the maritime law outside insurance. This is particularly clear in the cases on the doctrine of deviation, where a lot of trouble was caused by a brief flirtation with the law of marine insurance shortly after the Marine Insurance Act of 1906. It is true that a traditional reason for displacement of the contract by deviation was that the insurance policy became inoperative; but insurance developed in its own channel and has never fitted, and still does not fit, entirely into general contract law. 


Conflict of laws. The international conflict of laws is a subject of increasing importance in international commerce. 60 It is usually divided into three topics: jurisdiction, choice of law, and the enforcement of foreign judgments. The emphasis has until recently been on choice of law, on the substantive law applicable to an international dispute. But with the improvement of communications and the growth of international business questions of jurisdiction and enforcement of judgments have acquired increasing prominence. No doubt at least in part this is due to the fact that, however interesting theoretically, the application of choice of law rules is fraught with difficulty. The cost of obtaining evidence on foreign law can be prohibitive, particularly if it is not clear which of several foreign laws might govern and the lawyer is working to a time limit. But one also is disposed to ask whether accurate information on foreign law can be obtained at all, except in the context of (fairly) simple straight (non-maritime) questions such as What is the age of marriage in your country? (I say "fairly" because even that question may be answered differently when foreigners are involved.) Courts are best at applying their own law. 


The enforcement of foreign judgments has been a somewhat recondite subject internationally, though now in England all sorts of interesting problems, mostly in the maritime area, are arising from the reciprocal enforcement provisions of the European Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters. But the question of jurisdiction, from being of little interest because of the wide jurisdiction exercised by common law courts, has come to the fore everywhere: with the increase in international litigation, courts wish to exercise control over what actions they hear. So decisions on jurisdiction questions may solve whole disputes. In England the leading case on the new doctrine of forum conveniens, the question whether the court will hear the case, is a maritime case relating to ships damaged by sulphur in British Columbia: The "Spiliada". 61 The leading case in Australia, Voth v. Manildra Flour Mills Pty.Ltd. 62, is not: though curiously the previous leading case, Oceanic Sun Line v. Fay 63, concerned a contract for the carriage of a passenger by sea. It is a line of maritime cases also which provide the leading English authority on the question whether and when the court can hear a case, contrary to a clause in the contract litigated which provides for litigation elsewhere. The rules of the EC Jurisdiction Convention may actually eliminate a lot of this new-found law in England 64: but meanwhile it remains important. Maritime matters furthermore generate their own special jurisdiction rules by the procedure in rem: this I refer to separately. 


As to choice of law, it is now accepted almost universally that parties are free (within very wide limits) to choose the law which governs their international contracts. Whatever problems it raises in theory, the power to do this is accepted as an important part of contractual autonomy. Since vessels move from one country to another, it is not surprising that maritime cases have played a key part in the evolution of this rule. The English law on this point is customarily traced back to two old shipping cases, P&O S.N. Co. v. Shand 65 (where the Chief Justice of Mauritius lost his luggage at Suez) and Lloyd v. Guibert 66 (a rather more commercial dispute). The power to choose a law is usually justified by reference to the famous Vita Food case of 1939, 67 where a ship ran aground in Nova Scotia with a cargo of herrings intended for New York (to which they were later forwarded after "reconditioning"). Many other maritime cases are frequently cited in this connection. 68 


Companies: alter ego. In company law a significant doctrine is that which distinguishes the acts of the agents of the company, which are regulated by the law of agency, from those acts which can be regarded as the acts of the company itself. It is in maritime law that this doctrine has principally developed, in connection with overall limitation of liability. Under the 1957 Convention, now no longer applicable in England, the shipowner lost the right to overall limitation if the event occurred with his actual fault or privity. The actual fault or privity of a shipowner had to be established by proving the conduct of a person sufficiently high in the company to be its alter ego. Hence in the famous "Lady Gwendolen" case 69, concerning a ship carrying Guinness stout from Dublin to Liverpool, the alter ego who made the owners liable was its marine manager, who was a brewer by training and had not secured proper instruction for the master in the use of radar. 


The Admiralty action in rem. I round off this account with something of a rather different nature: a unique institution of maritime law. It is the Admiralty jurisdiction in rem. Though the basis of this is old, its modern form is still in England not settled and only dates back about a hundred years. We start with the maritime lien, which attaches at the time of the event giving rise to it; thereafter it justifies arrest of the ship and is available against anyone who subsequently acquires an interest in the ship. Such liens are property rights and in countries other than the United States they are strictly limited in number. 70 There is however a further phenomenon arising from the statutory re-creation of the Admiralty jurisdiction in England in the nineteenth century, the so-called statutory lien . This is based only on the right to arrest the ship in respect of certain maritime claims where at the time of issue of the writ it is beneficially owned by the person who would be liable in personam. It crystallises at the time the writ is issued 71: thereafter service and arrest are available against persons subsequently acquiring interests in the ship. It is initially a method of gaining jurisdiction in maritime claims over ships within the jurisdiction, but if no appearance is entered it also provides security in that the ship can be sold to defray the claim. It is not confined to what may be called the "wrongdoing ship": a sister ship of the same owner may be served. If however the person liable in personam enters an appearance, the action proceeds against that person in personam: but on current thinking it appears to continue also against the ship in rem, 72 though the ship is often released against some form of undertaking. The true nature of this unusual combination of jurisdiction and security rules is at present subject to close scrutiny and analysis in England because of the European Jurisdiction and Judgments Convention, which is not drafted to take into account such a hybrid, and we are getting many interesting judgments on its nature. 73 


This extent of this jurisdiction is not determined by any inherent means: it can be regulated as a straight exercise in legislation. This is shown by the most illuminating analysis of it in the Australian Law Reform Commission's Report on Civil Admiralty Jurisdiction of 1986 74, which led to the legislation of 1988. But the institution is of central importance to the consideration of general problems regarding the appropriate bases for jurisdiction, and regarding security for claims (where it has to be seen alongside the Mareva injunction regarding removal of assets from the jurisdiction and systems of seizing property as security for claims (saisie conservatoire)). An understanding of it is also necessary for a properly informed decision as to whether such rights conferred in other countries should be recognised as property interests (or at all) in one's own - the problem of The "Halcyon Isle" 75, a case often misunderstood by readers who have not the necessary background. 

The significance of maritime matters in England 

After this exposition, we must now ask what is the reason for the conspicuous role played by maritime cases in the English common law, particularly but not exclusively in the law of contract? Partly it is the fact that big litigation in England has long been apt to involve foreign elements, and in particular foreign trade. Partly the prominence of maritime law cases is the result of a conscious attempt by a number of distinguished lawyers, or lawyers who later became distinguished, to set out principles appropriate to the development of commerce which was occurring at the time. The preface to the first edition of Scrutton on Charterparties and Bills of Lading, written when Scrutton was 30, is particularly revealing on this. Partly it is the foundation of the Commercial Court in the 1890s; partly the claim by English courts to review the decisions of arbitrators on points of law, which was eventually modified by statute. But maritime litigation between the two wars does not appear to have had a high profile: there are not many important decisions in the 1930s and I have heard it said that, apart from some litigation arising out of the Spanish Civil War, there was not a lot coming in at that time. Certainly the older Lloyd's Reports give a much more amateurish impression than those of today. This leads to the point that something may be due to this set of specialist law reports, together with the Times Reports of Commercial Cases, which started in order to cover the cases in the Commercial Court in the 1890s and continued till the Second World War. We are now familiar in England as you are in Australia with sets of specialist law reports: but Lloyd's Reports are among the oldest. Finally, a number of very distinguished lawyers have been prominent in England in this area of the law: apart from giants of the past such as Lord Blackburn and Lord Justice Scrutton it would be invidious to mention names, for many of them are still prominent and there are many of them far better qualified than I to give this lecture today. 


What difference has this lineage and influence made to English law, and how, if at all, would things have been different had maritime cases not been so prominent? Obviously, the main effect is on the law of contract: the tort cases, significant though they are, largely follow on from contract problems. The main effect has been I think at what I earlier called the back end of contract: the remedial side, and in particular the law as to discharge by breach, and in general release from contract by non-operation of a condition precedent, whether caused by breach, frustration or by neither. Discharge by breach is historically a late arrival in legal systems, and in common law it came in by the maritime route. The influence has led, I suppose, to a rather strict law of contract, where the courts encourage people to stand by their rights and do not seek to grant relief merely because they disapprove, or suspect that if fully informed they would disapprove, of the conduct of one party. This approach is castigated by Professor Finn, and described, quoting W.B. Yeats, as (in Australia at least) dead: "all changed, changed utterly...A terrible beauty is born." 76 But I suggest that there are areas of the law where it is appropriate. The problem is what they are. 


Maritime law certainly provides little or no material for the solution of what we now call consumer disputes. Apart from the fact that the notion of a consumer, and the idea that he should be protected, are comparatively recent ideas, few or no consumers figure in the disputes litigated. When applied in consumer disputes, the maritime cases give odd results, as with the stringent meaning of merchantable quality employed in a case on a cargo of citrus pulp pellets, The "Hansa Nord". 77 But it is in any case questionable whether truly appropriate consumer protection can be achieved other than by statute. 


Had this line of maritime cases not been prominent, and the judges who decided them not been so dominating, it seems likely that more would have been derived from the law of contracts relating to land - sales, leases (granted that they are not contracts), mortgages and so forth. Here a set of completely different features may come into play: the availability in many cases of specific performance, the discretionary nature of that remedy, the relevance to the discretion of the conduct of the parties, the willingness to look underneath the transaction to see its purpose and the true significance of provisions regarding payment, the notion of forfeiture of a property interest and so forth. Even in transactions regarding personal property similar reasoning can often be deployed, for in all these cases there may be an element of inequality of bargaining power between the parties. Professor Treitel has pointed out the striking contrast between Financings Ltd.v. Baldock 78, where Diplock L.J. held that a finance company repossessing goods under a contract term was exercising a facility only could not recover more than the unpaid instalments and in particular could not recover damages for loss of the contract; and the maritime case of The "Afovos" 79, where Lord Diplock treated a similar provision (the withdrawal clause in a time charter) as a condition, with the unspoken consequence that such damages could be recovered. The first concerned a consumer transaction: the second a commercial one. 

Australia 

Australia has not been known as a maritime-oriented jurisdiction: indeed it was one of the cargo-owning countries that first adopted a Harter-type Act in protection against the power of British and other shipowners, and so stood to benefit from the Hague Rules. Nevertheless, a noticeable number of the cases to which I have referred are from Australia. The "Wagon Mound", and The "New York Star" concern the port of Sydney (as did an earlier case, Wilson v. Darling Island Stevedoring and Lighterage Co. Ltd. 80). The "Mineral Transporter" is an Australian case, and I am in duty bound but also glad to draw attention to the fact that both the second and the fourth cases are Ebsworth & Ebsworth cases. The High Court has not, if a quick survey of the Commonwealth Law Reports of recent years is sufficient, heard many maritime cases (though it looked at one time to be interested in reconsidering The "New York Star" 81: however, it now seems that it is not the general privity point but rather the question of the application of the Hague Rules protections after discharge which may be of interest 82). It has, of course, made notable contributions to the law of contract in other contexts. The New South Wales Court of Appeal, and of course the courts of first instance, seem to me to be increasing the amount of maritime and other cases heard: so this area of the law can no longer, I suggest, be said to involve specialised activity as an outstation for work that is all in the end remitted to London, New York or wherever. There seems to be some increase in reported maritime litigation in New Zealand, and certainly in Hong Kong and Singapore. Even a lawyer should not to be unduly cheerful at increased litigation, since no doubt commerce and the world would function better if disputes requiring resolution by an outside authority did not occur: but it cannot be said that this area of activity is in decline. 


The most conspicuous recent contribution of the Australian courts to the law of contract has of course been by way of the development of equitable doctrine and its injection when appropriate into commercial transactions. Whether or not they are appropriately brought into this part of the law is a matter that may come up directly for consideration in Australia. The House of Lords in The "Scaptrade" 83 gave a clear no to the question whether the jurisdiction to relieve against forfeiture should extend to the exercise of a withdrawal clause in a time charter. Some of the reasoning is open to criticism, but the overall result is conducive to certainty and the relative bargaining powers of parties to such contracts are not easy to ascertain. It may be that the High Court would take a different view on the answers to some of the questions that may arise: but we are all agreed on what the questions are and how they should be presented. 

Conclusion 

I believe therefore that, however imperfect an instrument I may be to make this point, the sponsors of this lecture are right in supporting interest in and knowledge of maritime law. The subject has always attracted lawyers of the highest calibre, and I have sought to show on the basis of English law that it has contributed in no small measure to the development of the common law. University courses in this area of the law are a fairly recent development: I think that one of the earliest was in fact our course at Oxford on International Trade, which includes much shipping law and was devised 25 years ago by Professor Treitel - whose debt to and command of this branch of the law is apparent from his writings. It attracted deprecative comment from practitioners at the time, but such courses are now common. In Australia you now have not one but three books on maritime law, and courses have been established. Even if the main thrust of Australian contract law has hitherto lain in quite other directions I believe that this trend of increased interest in matters maritime will continue. The development of commerce round the Pacific rim should increase the amount of commercial business referred to Australia for resolution, and in the application of similar principles in Singapore, Malaysia and Hong Kong. Australian lawyers are of high standing, and their services will be increasingly sought. 


This leads me to a final point not really related to maritime law. Without wishing to appear patronising, which I have no standing to be even if I wanted to, I hope I can say that I personally have the highest regard for Australian jurisprudence, and that so have most other English lawyers who are sufficiently informed about it. By no means all are so informed: apart from the limited availability of Australian reports in England, and the ever-increasing amount of English material which is reported or available on computer retrieval, there is now so much material coming out in Australia also that it is not possible to keep pace with it unless one is following a particular area only. If we add to this New Zealand, another jurisdiction worth following, the task is heavier still. I among others reasonably familiar with the scene here used to think some time ago (at a time when the late Dr J.H.C. Morris, of Dicey and Morris, used to say that the House of Lords had reached a state of ossification unparalleled since 1189) that a properly informed combination of Australasian and English cases would generate a stronger and better shaped common law for the late twentieth century. I know now that this was not possible: Australian cases must go their own way and the law must be shaped (Sir Anthony Masons's words) to accommodate the special needs of this country, as must New Zealand cases for theirs, and indeed English cases for ours: and if I have personal doubts as to some of the turns taken in England, there will no doubt be lawyers in Australia who have doubts as to some of the developments here. That is all part of the way forward. There is even a tenable view that Australia is the only remaining home of the true common law (including equity) now that the English courts have become so misguided in their views on equity, and in other areas so much subjected to influences from, and the need to adjust to, Europe. (But note that it will fall to Australia to provide some of the first interpretation for common lawyers of the Vienna Convention on International Sales.) 


But my own belief is that the common law as developed in Australia, New Zealand and England is a technique of principled reasoning of great strength which is to be cherished and not diluted. The specific solutions adopted, and even the formulation of principle, may vary. But the fundamental techniques used are the same, and should be the subject of frequent intercommunication between the respective parties. I hope that the Ebsworth & Ebsworth benefaction will make a contribution to such intercommunication; and to the strength of maritime law, as an important part of the common law both here and elsewhere. 

Ebsworth & Ebsworth Maritime Law Lecture, 7 September 1992 
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