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MARITIME AND INTERNATIONAL TRADE LAW


Introduction 
Australia has developed a modern regime for maritime law and international trade transactions by adopting a modern approach to admiralty law and most of the relevant international conventions relevant to international trade, enabling exporters and importers to carry on their business with a minimum of risk in an era of increased ‘globalisation’.
These international conventions and domestic laws provide a sound basis for international trade where the obligations of all the participants are set out and their rights protected.  But at the same time, they involve compromise in pursuit of the ‘comity of nations’ approach to international law.
This course is concerned with the law in the four main areas of commodity contracts; transport contracts (admiralty, air and inland transport); international financial transactions; and marine insurance.  These are autonomous and independent areas of law, but at the same time they co-exist and are closely related in a practical sense.
Although the focus of the course is on international law, the principles which apply have relevance to Australian domestic law, and provide practical examples of their application in real life, involving the interaction of conventions, statute law, the common law, equity and European civil law.

Commodity contracts

There are a number of laws and conventions which simplify the terms of commodity contracts creating certainty and reducing risk for importers and exporters in international trade:

Vienna Sales Convention (United Nations Convention on Contracts for the International Sale of Goods) applies to all international contracts for the sale of goods (with limited exceptions) unless the parties specifically exclude its terms, and it deals with a number of important issues:
· Formation of the contract
· Fundamental breach
· Obligations of the Seller and Buyer

· Force majeure and Frustration

· Remedies (some of which are previously unknown in Sale of Goods laws in common law countries)

Incoterms 2000 which can be incorporated by use of simple words such as "The terms of this contract are CIF Sydney (Incoterms 2000)". The use of the current Incoterms have a number of advantages provided the terms are properly used:
· Certainty of meaning

· Defines method of delivery

· Indicates calculation of purchase price and incidental charges
· Establishes the responsibility of the Seller and Buyer

Alternative Dispute Resolution provides dispute resolution by arbitration and mediation and has matured as an important mechanism for private resolution of international disputes.  Inclusion of an appropriate clause in the contract can make the agreement more flexible and in many situations can provide greater prospect of international enforcement than a judgement of a national Court, which may not be at all enforceable in another country.  This advantage for arbitration is to be found in the:
New York Convention 1958

Provides for enforcement of arbitral awards;

UNCITRAL Model Law

Rules for international arbitration processes.
There are other contractual terms which should be considered by parties in international trade, such as:
· Romalpa Clause which protects the unpaid seller;
· Governing law clause to determine the law of the contract;

· Jurisdiction clause identifying the courts to determine a dispute.
The latter two raise interesting forum issues such as the different international approaches to forum non conveniens, and anti-suit injunctions.  In addition, Mareva orders provide a powerful weapon in the equity jurisdiction providing ancillary support for Mareva orders made in foreign jurisidictions: see the Supreme Court Act 1970 (NSW) s23 arising from the administration of justice in NSW.
Transport contracts
The international transport of goods from Australia has been historically concerned with sea carriage, but more recently and increasing amount of cargo is carried by air, and in many cases cargo may be landed at a foreign air or sea port and then carried overland to final destination. There are international conventions dealing with each of these Journeys.

Inland Transit
There are no international laws applying in Australia to the inland carriage of goods, but laws apply at destinations such as in Europe where there are liability regimes in relation to carriage by rail and road, as well as inland waterways.
This is an issue which is under consideration by Uncitral on a new carriage of goods by sea regime, to apply to the combined transport of goods.
Air Carriage

The Warsaw Convention applies to the international carriage of goods by air and contains an important package which may be substantially more than the amount of US$20 referred to on the reverse side of the air waybill. Written notice for cargo loss or damage must be given to the carrier within the relevant time, (7 days or 14 days) and proceedings commenced within 2 years after which the cargo owners rights are extinguished.

Sea Carriage
There are several laws applying for the benefit of exporters:
The rights and obligations of consignors and consignees are set out under relevant Bills of Lading laws, and provision is available for transmission by Electronic Data Interface (EDI).

The Admiralty Act adopts a modern regime relating to the enforcement of maritime claims (including cargo claims) against ocean carriers.
The Amended Hague Rules as applied in Australia have a number of features:

(a) applies to a wide range of sea-carriage documents;

(b) applies to the export of all cargo by sea from Australia, and in some situations to carriage into Australian ports;

(c) provides for increased coverage of deck cargo;

(d) extends the period of carrier’s liability from the time the goods are delivered to the carrier within the limits of a port or wharf until the time the carrier ceases to be in charge of them at the time they are delivered to or placed at the disposal of the consignee within the limits of the port or wharf at the intended destination;

(e) makes a carrier liable for loss due to delay.

There is a 12 month time‑bar after which the cargo owners rights are extinguished.

The Limitation Act sets out a regime for limiting claims against a ship where there has been a substantial loss.
The Trade Practices Act (Part X) requires conference and some non-conference carriers to give 30 days notice to the Australian Peak Shippers' Association (APSA) of any proposed change to negotiable shipping arrangements such as freight rates etc, to enter into negotiations, and to provide information to justify the proposed changes. 

International financial transactions

The two basic ways of ensuring payment by a buyer involve:
Bills of Exchange and where there may be country risk concerning payment, insurance through EFIC is also advisable.

UCP 500 deals with Letters of Credit and is incorporated into the payment contract by the exporters bank. It is a set of practice rules, not an international convention or a law of Australia. Letters of Credit are the most frequent method of payment for exports and have been described by the Courts as the lifeblood of international commerce" as they create certainty for the seller that the price will be paid, and the buyer that the goods have been shipped. There is a close relationship between them.
Marine insurance

The Marine Insurance Act represents a codification of the common law and contains many well established but perhaps not so well known principles relating to the insurance of international cargo. Although this law is concerned with sea carriage and associated inland carriage the principles have been adopted into a much wider variety of transit risk including air, rail and road.

Exporters should be aware of their obligations set out in the various Institute Cargo Clauses which are incorporated into most marine policies, and which contain a variety of exclusions. Some common examples are:
Cargo Clauses (A)

Institute Frozen Food Clauses (A) Institute Frozen Meat Clauses

Institute Theft, Pilferage and Non‑Delivery Clause

In some trades, important issues arise in relation to Rejection Cover, and problems arising from rejection of a claim based on inherent vice of the insured goods.

Self insurers may save on premium, but they lose the value of the goods and carriage costs, as well as being liable to make a contribution where general average is declared.
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