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International Agreements
None
Statutes
United Kingdom
· Sale of Goods Act 1979 UK), ss20A and 20B

Commonwealth

· Commonwealth of Australia Constitution Act 1900

· Corporations Act 2001

· Electronic Transactions Act 1999

· Electronic Transactions Regulations 2000

· Trade Practices Act 1974 (Cth) and its relevance to imports: 

· Part V:

· Division 1AA – Country of origin representations, ss65AA to 65AN; 

· Division 1A – Product safety and product information, ss 65B to 65T;

· Division 2 – conditions and warranties in consumer transactions, ss66 to 74;

· Division 2A – Actions against manufacturers and importers of goods, ss74A to 75A; 

· Part VA:

· Liability of Manufacturers and Importers for Defective Good, ss75AA to 75AS. 

New South Wales

(see equivalent Acts in other States & Territories)

· Contracts Review Act 1980 (NSW)

· Sale of Goods Act 1923 (NSW) (Soga)
· Warehousemens’ Lien Act 1935 (NSW), s9A 

Introduction

The domestic sale of goods law (Soga) should not be left to apply to a transaction for the international sale of goods as the terms from Incoterms 2000 and CISG provide an international regime.   This potential problem is overcome in the case of Soga and CISG as CISG will apply unless its operation is excluded by the contract.
There is considerable overlap between the sale of goods laws and CISG.  However, not all countries have adopted CISG, one notable exception being England (although CISG has been adopted by Scotland), and so the sale of goods legislation could apply, subject to how the contract deals with CISG.  For this reason is necessary to consider a number of principles in the sale of goods.

In this module reference is made to the sections of the Sale of Goods Act 1923 (NSW), and a comparative table appears with the UK sections in the attachments.  Most national texts on Soga will provide a table enabling cross reference to the UK Act.
Principles

Soga 1923 (NSW) is organised into a number of parts and sections:

	Part
	S
	Subject matter

	2
	
	Formation of the contract, ss6 – 20

	
	
	Contract of sale

	
	6
	Sale and agreement to sell

	
	7
	Capacity to buy and sell

	
	
	Formalities of the contract

	
	8
	Contract of sale how made

	
	
	Subject-matter of contract

	
	10
	Existing or future goods

	
	11
	Goods which have perished

	
	12
	Goods perishing before sale but after agreement to sell

	
	
	The price

	
	13
	Ascertainment of the price

	
	14
	Agreement to sell at valuation

	
	
	Conditions and warranties

	
	15
	Stipulation as to time

	
	16
	When condition to be treated as warranty

	
	17
	Implied undertaking as to title etc

	
	18
	Sale by description

	
	19
	Implied condition as to quality or fitness

	
	
	Sale by sample

	
	20
	Sale by sample

	3
	
	Effects of the contract

	
	
	Transfer of property as between seller and buyer

	
	21
	Goods must be ascertained

	
	22
	Property passes when intended to pass

	
	23
	Rules for ascertaining intention

	
	24
	Reservation of right of disposal

	
	25
	Risk prima facie passes with property

	
	
	Transfer of title

	
	26
	Sale by person not the owner

	
	27
	Sale under voidable title

	
	28
	Seller or buyer in possession after sale

	
	29
	Effect of writs of execution

	4
	
	Performance of the contract

	
	30
	Duties of seller and buyer

	
	31
	Payment and delivery are concurrent conditions

	
	32
	Rules as to delivery

	
	33
	Delivery of wrong quantity or mixed goods

	
	34
	Instalment deliveries

	
	35
	Delivery to carrier

	
	36
	Risk where goods are delivered at distant place

	
	37
	Buyer’s right of examining the goods

	
	38
	Acceptance

	
	39
	Buyers not bound to return rejected goods

	
	40
	Liability of buyer for neglecting or refusing delivery of goods

	5
	
	Rights of unpaid seller against the goods

	
	
	General

	
	41
	Unpaid seller defined

	
	42
	Unpaid seller’s rights

	
	
	Unpaid seller’s lien

	
	43
	Seller’s lien

	
	44
	Part delivery

	
	45
	Termination of lien

	
	
	Stoppage in transitu

	
	46
	Right of stoppage in transitu

	
	47
	Duration of transit

	
	48
	How stoppage in transitu is effected

	
	
	Resale by buyer or seller

	
	49
	Effect of subsale or pledge by buyer

	
	50
	Sale not generally rescinded by lien or stoppage in transitu

	6
	
	Actions for breach of the contract

	
	
	Remedies of the seller

	
	51
	Action for price

	
	52
	Damages for non-acceptance

	
	53
	Damages for non-delivery

	
	
	Remedies of the buyer

	
	54
	Remedy for breach of warranty

	
	55
	Interest and special damages

	
	56
	Saving of proceedings in Equity

	7
	
	Supplemental

	
	57
	Exclusion of implied terms and conditions

	
	58
	Reasonable time a question of fact

	
	59
	Rights etc enforceable by action

	
	60
	Auction sales

	
	61
	Draft allowance on wool and sheep skins

	8
	
	Consumer sales (ss62 – 64)


These sections reflect the law which applied to the international sale of goods before the introduction of CISG and there are many cases on Soga.  There will be situations where CISG does not apply, such as where the States are not party to CISG, or it has been specifically excluded from the contract.

Subject-matter of contract

This part is concerned with the existent (current or future) and state of the goods, s10; where the goods have perished, s11; and where the goods have perished after the contract but before the risk passes to the buyer, s12.
The goods do not need to be existing goods owned or possessed by the seller, and they may be future goods, s10(1); and the contract can be dependent on a contingency, s10(2), and such a contract is an agreement to sell future goods, s10(3).  An example for the operation of this section is a transaction involving an on-sale of the documents where the goods have been shipped on board and the bill of lading and other shipping documents have been issued.

This section is given further practical effect by s11 which provides that if the goods have perished at the time of the contract (without the knowledge of the seller as will be case where the contract is a sale of the documents), the contract is void.

Similarly, s12 provides that after the contract is made but the goods perish before the risk passes to the buyer (neither seller nor buyer at fault), the contract is avoided.  Again, this section operates in the circumstances of a sale of the documents.   The crucial issue of when risk passes will be determined by the terms of the contract.  Note that risk does not necessarily pass at the time property passes.

Passing property

A most important principle for transfer of property in goods in an international transaction is that property can not pass until the goods are ascertained, s21:

Where there is a contract for the sale of unascertained goods, no property in the goods is transferred to the buyer unless and until the goods are ascertained. 

This is especially important where the contract is for part of a quantity of bulk goods in a ship’s hold or holds.  For example,  a shipment of 5,000 tonnes of palm oil from Indonesia to several buyers whose (proportion) of cargo identified in the bill of lading is stated generally as ‘1,500 mt palm oil’ without identifying which hold , or which proportion.  The goods will not be ascertained until pumped from the ship’s hold.  Even then they may not be ascertained if there is more than one buyer for the oil at that port, and the oil is discharged into a shore tank, from which it will be then pumped into different proportions as delivered to the buyer’s trucks.

These sorts of issues are provided for in s22 which is concerned with the passing of property in specific or ascertained goods:

(1) 
Where there is a contract for the sale of specific or ascertained goods, the property in them is transferred to the buyer at such time as the parties to the contract intend it to be transferred. 

(2) 
For the purpose of ascertaining the intention of the parties regard shall be had to the terms of the contract, the conduct of the parties, and the circumstances of the case. 

Commingling of bulk commodities – unascertained goods?
Unascertained goods

Bulk shipments may be for a single buyer to be delivered at one port, for example, where the whole ship is chartered by the seller or the buyer, but many bulk shipments consist of a number of portions or parcels of the goods in one or more tanks or cargo holds of a ship which have been sold to different buyers, and may be delivered at different ports.

The problem is less likely to arise where the goods are shipped by container, in a Full Container Load (FCL) as a bill of lading will be issued for the whole of the goods in that container for delivery to a single buyer.  But, the problem can also arise where the contents of a container consist of identical bags or boxes of the same goods, only some of which are to be delivered to different buyers under a number of bills of lading.

This raises the question of which portion or parcel of the goods belongs to which buyer.  This is not just a theoretic question,  as it raises practical questions of which buyer suffers a loss if the goods are damaged.  Some examples of loss or damage to a bulk cargo where the goods for delivery to each buyer are unascertained:

Contamination to liquids in one ship’s tank, but not others;

Short delivery to the last buyer to whom delivery is made, the earlier deliveries having been made in the contracted amounts, or slightly over (say where there is a 10% margin allowed for delivery;

Heat damage to the goods along one side of the container, but not to the other side;  

The passing of property in goods shipped in performance of a contract for unascertained goods has a number of problems:  James v The Commonwealth (1930) 62 CLR 339 per Dixon J at 377 – 380, inter alia, that the final test of the stage when the transfer of property in the goods takes place is the intention of the seller, and where there is an unconditional appropriation of goods the presumption is that property then passes.  See Dixon J at 378:

If he (the seller) does not reserve the right of disposal of the goods, as it is called, his delivery of the goods to the shipowner as carrier for the purpose of transmission to the buyer is deemed an unconditional appropriation of the goods to the contract.

and see Soga s35, which identifies when delivery to the buyer is prima facie deemed to occur.  This is discussed below under ‘Delivery’.

See The ‘Albazero’ [1974] 2 Lloyd’s Rep 38; [1975] 2 Lloyd’s Rep 295; [1976] 2 Lloyd’s Rep 467 where the goods were carried under a CIF contract.  The consignor entered into the bill of lading contract with the carrier, and paid the freight for carriage.  The ship sank during the voyage and the cargo of oil was lost.  Property had passed to the consignee as the oil passed the ship’s rail, which was prior to the loss.  Therefore the consignor no longer had an interest in the cargo.  There was also a reservation of the right of disposal, pursuant to s24:

 (1) 
Where there is a contract for the sale of specific goods, or where goods are subsequently appropriated to the contract, the seller may by the terms of the contract or appropriation reserve the right of disposal of the goods until certain conditions are fulfilled. In such case, notwithstanding the delivery of the goods to the buyer or to a carrier or other bailee for the purpose of transmission to the buyer, the property in the goods does not pass to the buyer until the conditions imposed by the seller are fulfilled. 

(2) 
Where goods are shipped and by the bill of lading the goods are deliverable to the order of the seller or the seller's agent, the seller is prima facie deemed to reserve the right of disposal. 

(3) 
Where the seller of goods draws on the buyer for the price and transmits the bill of exchange and bill of lading to the buyer together to secure acceptance or payment of the bill of exchange, the buyer is bound to return the bill of lading if the buyer does not honour the bill of exchange, and if the buyer wrongfully retains the bill of lading the property in the goods does not pass to the buyer. 

Bulk Goods

The problem of ascertaining ownership of bulk goods held in a warehouse as a result of commingling arises as the goods deposited into the warehouse and subsequently returned by the warehouseman are unlikely to be identical as the warehouseman is usually only obliged by the warehouse contract, to return an equivalent quantity of the same kind of goods.  See Chapman Bros v Verco Bros & Co Ltd [1933] 49 CLR 306 in which the High Court held that property in the goods passes to the warehouseman at the time the goods are deposited.

This problem is addressed in the Sale of Goods Act 1923 (NSW) s25A and the Warehousemens’ Lien Act 1935 (NSW) s9A .
The effect of the Soga s25A is that once the bulk from which the goods are purchased is identified and the goods paid for, the purchaser becomes an owner in common of the whole of the bulk with an undivided share equivalent to the contracted quantity of goods.  Property in the bulk goods passes before the goods are ascertained, once they have been paid for and are due for delivery:

25A Contracts of sale for goods forming part of bulk quantity 

(cf Sale of Goods Act 1979 of the United Kingdom, sections 20A and 20B)

(1) This section applies to a contract of sale for a specified quantity of unascertained goods of which some or all form part of a single bulk quantity of goods of the same kind ("the bulk") if: 

(a)
 the bulk is identified, either in the contract or by subsequent agreement between the parties, and

(b) 
the buyer has paid for some or all of the goods that form part of the bulk.

(2) Unless the parties agree otherwise: 

(a)
 property in an undivided share in the bulk is transferred to the buyer, and

(b) 
the buyer becomes an owner in common of the bulk,

as soon as both of the conditions referred to in subsection (1) have been met.

(3) The buyer's undivided share in the bulk at any time is such share as, at that time, is equivalent to the quantity of goods paid for and due to the buyer out of the bulk divided by the quantity of goods in the bulk.

(4) If at any time the aggregate of all buyers' undivided shares in the bulk exceeds the whole of the bulk, those shares are to be reduced proportionately so that their aggregate is equal to the bulk.

(5) If a buyer has paid for some only of the goods due to the buyer out of the bulk, any delivery to the buyer out of the bulk is to be attributed to the goods for which payment has been made.

(6) Part payment for any goods is taken to be payment for a corresponding part of the goods.

(7) A person who becomes an owner in common of the bulk is taken to consent to: 

(a) 
any delivery of goods out of the bulk to any other owner in common of the bulk, being goods that are due to that other owner under a contract to which this section applies, and

(b) 
any dealing with, or removal, delivery or disposal of, goods in the bulk by any other owner in common of the bulk, but only to the extent of that other owner's undivided share in the bulk.

(8) No cause of action lies against any person by reason of that person's having acted in accordance with subsection (7) (a) or (b) in reliance on the consent that exists by virtue of that subsection.

(9) Nothing in this section: 

(a) 
imposes an obligation on a buyer of goods out of the bulk to compensate any other buyer of goods out of the bulk for any shortfall in the quantity of goods received by that other buyer, or

(b) 
affects any contract or other arrangement between buyers of goods out of the bulk for adjustments between themselves, or

(c) 
affects the rights of any buyer under a contract to which this section applies.

(10) This section does not apply to a contract of sale entered into before the commencement of the Sale of Goods and Warehousemen's Liens Amendment (Bulk Goods) Act 2006.

The effect of the Warehousemens’ Lien Act is that the owner of the commingled war4ehoused goods becomes an owner in common of the bulk with an undivided share equivalent to the quantity of goods deposited,  s9A:
9A Intermingled goods 

(1) This section applies to goods that have been deposited with a warehouseman by their owner, or by his or her authority, and that have become intermingled with other goods of the same kind owned by, or deposited with, the warehouseman so as to form a single bulk quantity ("the bulk").

(2) Unless the parties otherwise agree: 

(a) 
the owner's property in the goods becomes property in an undivided share in the bulk, and

(b) 
the owner becomes an owner in common of the bulk, and

(c) 
subject to paragraph (d), the owner and warehouseman each have, in relation to the owner's undivided share in the bulk, the same obligations as they would have had in relation to the goods had they not become part of the bulk, and

(d)
 the warehouseman's obligation to deliver the goods to, or to the order of, the owner becomes an obligation to deliver an equivalent quantity of goods out of the bulk to, or to the order of, the owner,

as from the time the goods become part of the bulk.

(3) The owner's undivided share in the bulk at any time is such share as, at that time, is equivalent to the quantity of goods that have been deposited by the owner less the quantity of goods that have been delivered out of the bulk to, or to the order of, the owner.

(4) If at any time the aggregate of all owners' undivided shares in the bulk exceeds the whole of the bulk, those shares are to be reduced proportionately so that their aggregate is equal to the bulk.

(5) A person who becomes an owner in common of the bulk is taken to consent to: 

(a) 
any delivery of goods out of the bulk to any other owner in common of the bulk, being goods to which this section applies, and

(b) 
any dealing with, or removal, delivery or disposal of, goods in the bulk by any other owner in common of the bulk, but only to the extent of that other owner's undivided share in the bulk.

(6) No cause of action lies against any person by reason of that person's having acted in accordance with subsection (5) (a) or (b) in reliance on the consent that exists by virtue of that subsection.

(7) This section does not apply to goods deposited with a warehouseman before the commencement of the Sale of Goods and Warehousemen's Liens Amendment (Bulk Goods) Act 2006.

Intention

This then leads to the question of what was the intention of the parties concerning the time the property in the goods is to pass to the buyer.  There are five rules for determining that intention which are set out in s23:


Unless a different intention appears, the following are rules for ascertaining the intention of the parties as to the time at which the property in the goods is to pass to the buyer.


Rule 1.


Where there is an unconditional contract for the sale of specific goods in a deliverable state, the property in the goods passes to the buyer when the contract is made, and it is immaterial whether the time of payment or the time of delivery, or both, be postponed.


Rule 2.


Where there is a contract for the sale of specific goods, and the seller is bound to do something to the goods for the purpose of putting them in a deliverable state, the property does not pass until such thing be done and the buyer has notice thereof.


Rule 3


Where there is a contract for the sale of specific goods in a deliverable state, but the seller is bound to weigh measure test or do some other act or thing with reference to the goods for the purpose of ascertaining the price, the property does not pass until such act or thing be done and the buyer has notice thereof.


Rule 4.


Where goods are delivered to the buyer on approval or on "sale or return" or other similar terms, the property therein passes to the buyer:

(a)
when the buyer signifies approval or acceptance to the seller, or does any other Act adopting the transaction, 

(b)
if the buyer does not signify approval or acceptance to the seller, but retains the goods without giving notice of rejection, then if a time has been fixed for the return of the goods, on the expiration of such time, and if no time has been fixed, on the expiration of a reasonable time. What is a reasonable time is a question of fact.


Rule 5.

(1)
Where there is a contract for the sale of unascertained or future goods by description, and goods of that description and in a deliverable state are unconditionally appropriated to the contract either by the seller with the assent of the buyer or by the buyer with the assent of the seller, the property in the goods thereupon passes to the buyer. Such assent may be express or implied, and may be given either before or after the appropriation is made.

(2)
Where in pursuance of the contract the seller delivers the goods to the buyer or to a carrier or other bailee (whether named by the buyer or not) for the purpose of transmission to the buyer and does not reserve the right of disposal, the seller is deemed to have unconditionally appropriated the goods to the contract. 

An indication of the time when property passes is the time of payment: see Matthew Short & Associates Pty Ltd v Riviera Marine (Intl) Pty Ltd [2001] NSWCA 281.
Intention can also be indicated by the terms of the contract, for example, whether the contract is FOB or CIF  etc, as the rights and obligations of the parties are defined in the relevant Incoterm 2000.  Under an FOB contract the seller’s obligation is to deliver the goods on board the vessel named by the buyer at the named port of shipment on the date or period stipulated and in the manner customary at the port.  In that case,  property and risk pass to the buyer when the goods cross the ship’s rail.  See Carlos Federspiel & C SA v Charles Twigg & Co Ltd [1957] 1 Lloyd’s Rep 240 concerning a shipment of bicycles FOB where the buyer paid the price, but the seller went into liquidation before shipment.  The court considered Rule 5, the definitions of ‘delivery’ and ‘deliverable state’ and the equivalent of Soga ss25 and 35. Pearson J at 256 held:

Therefore, my decision that the prima facie inference which one would have drawn from the contract is that the property was not to pass at any time before shipment…

Similarly in a CIF contract,  the time when the goods cross the ship’s rail at the port of loading is the determining factor for passing of risk.

Acceptance by conduct

It is possible to act in such a manner so as to have lost the right to reject the goods, ie to accept the goods by conduct: see Kirkham v Attenborough [1897] 1 QB 201.
Passing risk

Risk prima facie passes with property, s25:

Unless otherwise agreed, the goods remain at the seller's risk until the property therein is transferred to the buyer, but when the property therein is transferred to the buyer, the goods are at the buyer's risk, whether delivery has been made or not: Provided that where delivery has been delayed through the fault of either buyer or seller, the goods are at the risk of the party in fault as regards any loss which might not have occurred but for such fault: Provided also that nothing in this section shall affect the duties or liabilities of either seller or buyer as a bailee of the goods of the other party. 

But not always, as in international shipments where there are real questions about when property and risk pass, and consequently, who is the proper person with the rights to sue for loss or damage to cargo: see The ‘Sanix Ace’ [1987] 1 Lloyd’s Rep 465. 

See also Leigh & Sillivan Ltd v Aliakmon Shipping Co The ‘Aliakmon’ [1983] 1 Lloyd’s Rep 203; [1985] 1 Lloyd’s Rep 199 [1986] AC 785; [1986] 2 Lloyd’s Rep 1 (HL) involving a C&F (now CFR in Incoterms 2000) contract. See  The ‘Albazero’ [1974] 2 Lloyd’s Rep 38; [1975] 2 Lloyd’s Rep 295; [1976] 2 Lloyd’s Rep 467 where the goods were carried under a CIF contract and the claim was in tort. 
Delay by a party may modify the rule in s25, see s40:

When the seller is ready and willing to deliver the goods and requests the buyer to take delivery, and the buyer does not within a reasonable time after such request take delivery of the goods, the buyer is liable to the seller for any loss occasioned by the buyer's neglect or refusal to take delivery, and also for a reasonable charge for the care and custody of the goods: Provided that nothing in this section shall affect the rights of the seller where the neglect or refusal of the buyer to take delivery amounts to a repudiation of the contract. 

And see Demby Hamilton Ltd v Barden [1949] WN 73.

Where the goods are delivered at a distant place, there is a mixed risk, under which the seller delivers at his risk, but the buyer (unless otherwise agreed) takes the risk of deterioration incident to the journey, s36:
Where the seller of goods agrees to deliver them at the seller's own risk at a place other than that where they are when sold, the buyer must nevertheless, unless otherwise agreed, take any risk of deterioration in the goods necessarily incident to the course of transit. 
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	Activity

	
	List circumstances in which property and risk:

1  pass at the same time;

2  do not pass at the same time

This is a self-study activity to be completed in your personal notebook.

	  
	Notes




Transfer of title

It is perhaps trite to say that the owner can transfer title in the goods,  and the owner is usually the seller.  But there are situations where the seller is not the owner, see s26:

(1)
 Subject to the provisions of this Act, where goods are sold by a person who is not the owner thereof and who does not sell them under the authority or with the consent of the owner, the buyer acquires no better title to the goods than the seller had, unless the owner of the goods is by the owner's conduct precluded from denying the seller's authority to sell.
(2) 
Nothing in this Act shall affect: 

(a) 
the provisions of the Factors (Mercantile Agents) Act 1923 or of the Registration of Interests in Goods Act 1986 , 

(b) 
the validity of any contract of sale under any special common law or statutory power of sale, or under the order of a court of competent jurisdiction. 

And Soga recognizes the need to protect innocent third parties purchasing the goods.  This is important where the sale is a sale of the shipping documents in an international sale of goods,  as to allow to the contrary would undermine the confidence of merchants in international trade.  Soga protects the buyer where the sale is made under a voidable title, s27:
Where the seller of goods has a voidable title thereto but the seller's title has not been avoided at the time of the sale, the buyer acquires a good title to the goods, provided the buyer buys them in good faith and without notice of the seller's defect of title. 

Similarly,  situations may arise in an international sale of goods where the seller remains in possession of the shipping documents after the sale (or the goods).  Transfer of possession and title usually occur at different times, with title being transferred by the shipping documents (the bill of lading is a document of title) which are usually put in the hands of the buyer upon payment being made under a letter of credit, which happens after the goods are loaded on board the ship – the bill of lading not being issued by the carrier until that occurs – and the documents usually arrive by airmail before the goods are unloaded.  Also,  protection is required where the sale involves a mercantile agent,  although a modern international transaction protected by a letter of credit will not  involve a mercantile agent.  See s28:

 (1) 
Where a person having sold goods continues or is in possession of the goods or of the documents of title to the goods, the delivery or transfer by that person or by a mercantile agent acting for that person of the goods or documents of title under any sale pledge or other disposition thereof to any person receiving the same in good faith and without notice of the previous sale shall have the same effect as if the person making the delivery or transfer were expressly authorised by the owner of the goods to make the same. 

(2) 
Where a person having bought or agreed to buy goods obtains with the consent of the seller possession of the goods or the documents of title to the goods, the delivery or transfer by that person or by a mercantile agent acting for that person of the goods or documents of title under any sale pledge or other disposition thereof to any person receiving the same in good faith and without notice of any lien or other right of the original seller in respect of the goods shall have the same effect as if the person making the delivery or transfer were a mercantile agent intrusted by the owner with the goods or documents of title. 

(3)
In this section the term mercantile agent means a mercantile agent having in the customary course of business as such agent authority either to sell goods, or to consign goods for the purpose of sale, or to buy goods, or to raise money on the security of goods. 

Delivery
In an international sale of goods, delivery can take place at different times.

Delivery does not mean delivery of the goods, but can be either the delivery of the goods to the carrier or delivery of the shipping documents to the buyer.  The first must occur for the issue of the bill of lading by the carrier, which is one of the documents delivered to the buyer, who is then obliged to pay the price (assuming the documents are in order) and regardless of the state or condition of the goods.

Delivery of the documents is usually the condition for payment under a letter of credit, and a bill of exchange, as it is the documents (not the goods) which are presented to the buyer and which create the buyer’s obligation to pay the purchase price.  

1
Delivery of the goods at the time of payment, s31:

Unless otherwise agreed, delivery of the goods and payment of the price are concurrent conditions, that is to say, the seller must be ready and willing to give possession of the goods to the buyer in exchange for the price, and the buyer must be ready and willing to pay the price in exchange for possession of the goods. 

This is the simplest transaction,  but the two events are unlikely to coincide in an international sale of goods, as delivery of the documents and the goods usually occur at different times.  There is an important distinction to be made between delivery of these two things.

2
Delivery to a carrier, s35:

(1) 
Where in pursuance of a contract of sale the seller is authorised or required to send the goods to the buyer, delivery of the goods to a carrier, whether named by the buyer or not, for the purpose of transmission to the buyer, is prima facie deemed to be a delivery of the goods to the buyer. 

(2)
Unless otherwise authorised by the buyer, the seller must make such contract with the carrier on behalf of the buyer as may be reasonable, having regard to the nature of the goods and the other circumstances of the case. If the seller omit so to do, and the goods are lost or damaged in course of transit, the buyer may decline to treat the delivery to the carrier as a delivery to the buyer, or may hold the seller responsible in damages. 

(3) 
Unless otherwise agreed, where goods are sent by the seller to the buyer by a route involving sea transit under circumstances in which it is usual to insure, the seller must give such notice to the buyer as may enable the buyer to insure them during their sea transit, and if the seller fails to do so, the goods shall be deemed to be at the seller's risk during such sea transit. 

Note s35(1) which provides that delivery to a carrier is prima facie delivery to the buyer.  This is recognised in FOB and CIF contracts,  where the goods are said to be delivered as they cross the ship’s rail whilst being loaded on board the ship.
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	Case Study:

	
	Consider the situation where the goods have to be delivered to the loading port:

(a)
containerised goods are loaded on to a truck for inland carriage to the loading port, and the goods are lost or damaged before they arrive at the terminal gate of the loading port;

(b)
bulk cargo, such as wheat, loaded onto railway carriages from a siding in the country lost or damaged by a de-railment on their way to the loading port.
For each of these circumstances, consider whether the goods were at the risk of the seller or buyer.



There are a number of rules as to delivery under a Soga contract, which are set out in s32:

(1
Whether it is for the buyer to take possession of the goods, or for the seller to send them to the buyer, is a question depending in each case on the contract express or implied between the parties. Apart from any such contract express or implied, the place of delivery is the seller's place of business if the seller has one, and if not, the seller's residence: Provided that if the contract be for the sale of specific goods which to the knowledge of the parties when the contract is made are in some other place, then that place is the place of delivery. 

(2) 
Where under the contract of sale the seller is bound to send the goods to the buyer, but no time for sending them is fixed, the seller is bound to send them within a reasonable time. 

(3) 
Where the goods at the time of sale are in the possession of a third person, there is no delivery by seller to buyer unless and until the third person acknowledges to the buyer that the third person holds the goods on the buyer's behalf: Provided that nothing in this section shall affect the operation of the issue or transfer of any document of title to goods. 

(4) 
Demand or tender of delivery may be treated as ineffectual unless made at a reasonable hour. What is a reasonable hour is a question of fact. 

(5) 
Unless otherwise agreed, the expenses of and incidental to putting the goods into a deliverable state must be borne by the seller. 

However,  these rules are not binding and are applicable when the contract is silent on such matters.  These matters will usually be a term of an international contract for the sale of goods, which incorporate Incoterms 2000, most usually the FOB and CIF Incoterms.  These are discussed later in 1.3 Incoterms 2000.

There are many cases concerning delivery of goods,  and a small selection follow: 

· The circumstances concerning delivery were considered in Dennant v Skinner & Collom [1948] 2 KB 164;
· The question of deliverable state and notice: Underwood Ltd v Burgh castle Brick and Cement Syndicate [1922] 1 KB 343;
· Seller to do something and notice to buyer: Nanka Bruce v Commonwealth Trust Ltd [1926] AC 77;
· Delivery can be actual or constructive:  The Australasian United Steam Navigation Co Ltd v Hiskens (1914) 18 CLR 646 at 665;
· Buyer in possession: Gamer’s Motor Centre (Newcastle) Pty Ltd v Natwest  Wholesale Australia Pty Ltd (1987) 163 CLR 236;
· Readiness for insurance, s35 not apply to CIF contract: Law & Bonar Ltd v British American Tobacco Co Ltd [1916] 2 KB 605;
· In an FOB contract, where the buyers did not arrange insurance: Wimble, Sons & Co v Rosenberg [1913] 3 KB 743.
Conditions and warranties

The conditions and warranties in an international sale of goods are perhaps the most well known area of Soga law, together with sale by sample (discussed below).  Whether the paragraph in the contract is a condition or a warranty directly affects the remedy available to the other party in the event of a breach.  The distinction is simple enough:  

1
breach of condition gives a remedy in treating the contract as repudiated, with the right to reject the goods, subject to s16(3);

2
breach of warranty gives a remedy in damages.
A condition of the contract can become a warranty, s16:

 (1) 
Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer may waive the condition or may elect to treat the breach of such condition as a breach of warranty and not as a ground for treating the contract as repudiated.
(2) 
Whether a stipulation in a contract of sale is a condition the breach of which may give rise to a right to treat the contract as repudiated, or a warranty the breach of which may give rise to a claim for damages but not to a right to reject the goods and treat the contract as repudiated, depends in each case on the construction of the contract. A stipulation may be a condition though called a warranty in the contract.
(3) 
Where a contract of sale is not severable and the buyer has accepted the goods or part thereof, the breach of any condition to be fulfilled by the seller can only be treated as a breach of warranty and not as a ground for rejecting the goods and treating the contract as repudiated, unless there be a term of the contract express or implied to that effect.

(4) 
Nothing in this section shall affect the case of any condition or warranty, fulfilment of which is excused by law by reason of impossibility or otherwise. 

In every contract for the sale of goods there are implied conditions and warranties unless the circumstances of the contract are such as to show a different intention, ss17 and 18.
Implied conditions:


s17(1):

(1)
 an implied condition on the part of the seller that in the case of a sale the seller has a right to sell the goods, and that in the case of an agreement to sell the seller will have a right to sell the goods at the time when the property is to pass

See: Rowland v Divall [1923] 2 KB 500.

Sale by description

s18 Where there is a contract for the sale of goods by description, there is an implied condition that the goods shall correspond with the description; and if the sale be by sample as well as by description, it is not sufficient that the bulk of the goods corresponds with the sample if the goods do not also correspond with the description. 

See: Elder Smith Goldsborough Mort Ltd v McBridge Palmer [1976] 2 NSWLR 631.

Implied condition as to quality or fitness

S19 Subject to the provisions of this Act, and of any statute in that behalf, there is no implied warranty or condition as to the quality or fitness for any particular purpose of goods supplied under a contract of sale, except as follows: 

Fit for a purpose made known

S19(1)
Where the buyer expressly or by implication makes known to the seller the particular purpose for which the goods are required so as to show that the buyer relies on the seller's skill or judgment, and the goods are of a description which it is in the course of the seller's business to supply (whether the seller be the manufacturer or not), there is an implied condition that the goods shall be reasonably fit for such purpose: Provided that in the case of a contract for the sale of a specified article under its patent or other trade name there is no implied condition as to its fitness for any particular purpose.

Ashington Piggeries Ltd v Christopher Hill Ltd [1972] AC 441;  Beaton v Adam 30 Ll L Rep 293 concerning delivery of coal by instalments for ship’s bunkers in a market where the market price had fallen below the contract price.  The buyer alleged the coal was not fit for the purpose made known, but the buyer had relied on its own experience and knowledge. The question was whether the coal was of merchantable quality as some instalment deliveries were defective.  This case dealt with Soga (UK) and the equivalent sections of Soga (Cth) were ss18, 19(1) and (2), 34(2).
And s19(3):

(3)
An implied warranty or condition as to quality or fitness for a particular purpose may be annexed by the usage of trade. 

Merchantable quality

S19(2)
Where goods are bought by description from a seller who deals in goods of that description (whether the seller be the manufacturer or not), there is an implied condition that the goods shall be of merchantable quality: Provided that if the buyer has examined the goods there shall be no implied condition as regards defects which such examination ought to have revealed.

See: Grant v Australian Knitting Mills Ltd [1936] AC 85; Ashington Piggeries Ltd v Christopher Hill Ltd [1972] AC 441; Davids Pty Ltd v George Wills & Co Ltd  (1957)  98 CLR 77; [1957] 1 Lloyd’s Rep 203 which discussed the meaning of ‘merchantable’;  

And see s19(4):
(4) 
An express warranty or condition does not negative a warranty or condition implied by this Act unless inconsistent therewith. 

A further condition applies to sale by sample in s20, discussed below.

Implied warranties

s17(2) and (3):

(2) 
an implied warranty that the buyer shall have and enjoy quiet possession of the goods,
(3)
 an implied warranty that the goods shall be free from any charge or encumbrance in favour of any third party not declared or known to the buyer before or at the time when the contract is made. 

And note that s19(3) provides for implied warranties arising from trade usage, and the operation of s19(4) above.
Conform to sample

Where there is a sale by sample, which often occurs in the commodity trades,  for example, a sample of tinned button mushrooms, but the consignment arrives as button mushroom pieces.  See s20:

 (1) 
A contract of sale is a contract for sale by sample where there is a term in the contract express or implied to that effect. 

(2) 
In the case of a contract for sale by sample: 

(a)
there is an implied condition that the bulk shall correspond with the sample in quality, 

(b) 
there is an implied condition that the buyer shall have a reasonable opportunity of comparing the bulk with the sample, 

(c)
there is an implied condition that the goods shall be free from any defect rendering them unmerchantable which would not be apparent on reasonable examination of the sample. 

In a sale by sample, the buyers refused to allow the seller to compare the bulk delivered with the sample, the question was whether the buyer was estopped from complaining about the quality:  Howards (Coney) Ltd v George Aylwin & Sons [1958] 2 Lloyd’s Rep 556.  Where there was dispute about whether the goods were a sample or instalment: Wood Components of London v James Webster & Bro Ltd [1959] 2 Lloyd’s Rep 200.
In a case where there was a contract for the sale of baker’s grease, the barrels actually conrtained petroleum jelly:  Bull v Morris Beef Co 1 Ll L Rep 156.  And see Ship Agencies Australia Pty Ltd v Freemantle Fisherman’s Co-Op Society Ltd (1991) 8 SR (WA) 109.
Seller’s remedies
There are a range of remedies for the unpaid seller, defined in s41(1): 

(1) 
The seller of goods is deemed to be an unpaid seller within the meaning of this Act: 

(a) 
when the whole of the price has not been paid or tendered, 

(b)
when a bill of exchange or other negotiable instrument has been received as conditional payment, and the condition on which it was received has not been fulfilled by reason of the dishonour of the instrument or otherwise.

and ‘seller’ is defined more broadly in s41(2) as including a person in the same position of a seller:

(2)
In this Part the term seller includes any person who is in the position of a seller, as for instance, an agent of the seller to whom the bill of lading has been endorsed, or a consignor or agent who has paid or is directly responsible for the price. 

In some cases, though most unlikely in an international sale of goods, especially where payment is made for the documents, the dispute arises because the buyer fails to or refuses delivery of the goods. 

Remedies include:

1
Damages:

(a) 
Damages for loss, s40;  
(b)
Action for the price of the goods where there is breach of contract, s51:

(1) 
Where under a contract of sale the property in the goods has passed to the buyer, and the buyer wrongfully neglects or refuses to pay for the goods according to the terms of the contract, the seller may maintain an action against the buyer for the price of the goods. 

(2) 
Where under a contract of sale the price is payable on a day certain irrespective of delivery, and the buyer wrongfully neglects or refuses to pay such price, the seller may maintain an action for the price, although the property in the goods has not passed and the goods have not been appropriated to the contract.

(c)
Damages for non-acceptance, s51(1); where the measure of damages is the estimated loss directly and naturally resulting in the ordinary course of events from the buyer's breach of contract s52(2);

(d)
Damages for non-acceptance where there is an available market for the goods, s51(3), and  the measure of damages is prima facie ascertained by the difference between the contract price and the market or current price:

(i)
at the time the goods ought to have been accepted;

(ii)
or if no time was fixed for acceptance, at the time of the buyer’s refusal to accept them; 


See Gebruder Metelmann GmbH v NBR (London) Ltd [1984] 1 Lloyd’s Rep 614; Consolidated Rutile v China Weal [1998] QSC 170 where the seller sued for the unpaid price; 
2
Reasonable charges for care and custody of the goods, s40;

3
Right of the seller to treat the buyer’s conduct as a repudiation of the contract,  S40:

When the seller is ready and willing to deliver the goods and requests the buyer to take delivery, and the buyer does not within a reasonable time after such request take delivery of the goods, the buyer is liable to the seller for any loss occasioned by the buyer's neglect or refusal to take delivery, and also for a reasonable charge for the care and custody of the goods: Provided that nothing in this section shall affect the rights of the seller where the neglect or refusal of the buyer to take delivery amounts to a repudiation of the contract. 

4
Exercise a lien on the goods whilst they are in the seller’s possession (even though property has passed to the buyer), s42(1)(a).  The seller’s rights under a lien are also set out in s43:

(1) 
Subject to the provisions of this Act the unpaid seller of goods who is in possession of them is entitled to retain possession of them until payment or tender of the price in the following cases, namely: 

(a)
where the goods have been sold without any stipulation as to credit, 

(b) 
where the goods have been sold on credit but the term of credit has expired, 

(c)
where the buyer becomes insolvent
. 

(2) 
The seller may exercise the seller's right of lien notwithstanding that the seller is in possession of the goods as agent or bailee for the buyer.
This is subject to termination of the lien, see s45:

(1) 
The unpaid seller of goods loses the seller's lien thereon: 

(a) 
when the seller delivers the goods to a carrier or other bailee for the purpose of transmission to the buyer without reserving the right of disposal of the goods, 

(b)
when the buyer or the buyer's agent lawfully obtains possession of the goods, 

(c) 
by waiver thereof.
(2) 
The unpaid seller of goods having a lien thereon does not lose the seller's lien by reason only that the seller has obtained judgment for the price of the goods. 

The right to exercise a lien is not lost if there has been a part delivery, unless there is an agreement to waive the lien, s44:

Where an unpaid seller has made part delivery of the goods, the seller may exercise the seller's right of lien on the remainder, unless such part delivery has been made under such circumstances as to show an agreement to waive the lien.
The unpaid seller's lien is not affected by any sale or other disposition of the goods which the buyer may have made unless the seller has given its consent, see s50.

5
Right of stoppage in transitu after the goods have left the seller, if the buyer is insolvent,s42(1)(b), and under s46:

Subject to the provisions of this Act, when the buyer of goods becomes insolvent, the unpaid seller who has parted with the possession of the goods has the right of stopping them in transitu, that is to say, the seller may resume possession of the goods as long as they are in course of transit, and may retain them until payment or tender of the price. 
This right can only be exercised whilst the goods are in transit: see s47 which sets out the duration of transit:
(1) 
Goods are deemed to be in course of transit from the time when they are delivered to a carrier by land or water or other bailee for the purpose of transmission to the buyer until the buyer or the buyer's agent in that behalf takes delivery of them from the carrier or other bailee. 

(2) 
If the buyer or the buyer's agent in that behalf obtains delivery of the goods before their arrival at the appointed destination, the transit is at an end. 

(3) 
If after the arrival of the goods at the appointed destination the carrier or other bailee acknowledges to the buyer or the buyer's agent that the carrier or other bailee holds the goods on the buyer's behalf and continues in possession of them as bailee for the buyer or the buyer's agent, the transit is at an end, and it is immaterial that a further destination for the goods may have been indicated by the buyer. 

(4) 
If the goods are rejected by the buyer, and the carrier or other bailee continues in possession of them, the transit is not deemed to be at an end, even if the seller has refused to receive them back. 

(5) 
When goods are delivered to a ship chartered by the buyer, it is a question depending on the circumstances of the particular case whether they are in the possession of the master as a carrier or as agent to the buyer. 

(6) 
Where the carrier or other bailee wrongfully refuses to deliver the goods to the buyer or the buyer's agent in that behalf, the transit is deemed to be at an end.

(7) 
Where part delivery of the goods has been made to the buyer or the buyer's agent in that behalf, the remainder of the goods may be stopped in transitu, unless the part delivery has been made under such circumstances as to show an agreement to give up possession of the whole of the goods. 
And by following the procedure in s48:

(1) 
The unpaid seller may exercise the seller's right of stoppage in transitu either by taking actual possession of the goods or by giving notice of the seller's claim to the carrier or other bailee in whose possession the goods are. The notice may be given either to the person in actual possession of the goods or to the person's principal. In the latter case the notice to be effectual must be given at such time and under such circumstances that the principal, by the exercise of reasonable diligence, may communicate it to the principal's servant or agent in time to prevent a delivery to the buyer.

(2) 
When notice of stoppage in transitu is given by the seller to the carrier or other bailee in possession of the goods, the carrier or other bailee must redeliver the goods to or according to the directions of the seller. The expenses of the redelivery must be borne by the seller. 

The unpaid seller's right of stoppage in transitu is not affected by any sale or other disposition of the goods which the buyer may have made unless the seller has given its consent, s50.
6
Right of resale of the goods, but as limited by Soga, s42(1)(c); see Campbell Mostyn (Provisions) Ltd v Barnett Trading Co [1954] 1 Lloyd’s Rep 65 where the goods had been rejected by the buyers, the goods retained by the sellers who then resold them at a profit;
7
Withhold delivery (similar to and coextensive with lien and stoppage in transitu), where property has not passed to the buyer, s42(2);
8
Interest and special damages, s55;

9
Equitable remedies for breach of contract, s56. 

Buyer’s Remedies
The buyer also has a range of available remedies.

1
Reject the goods:

(a)
If a smaller or larger quantity than as specified in the contract is delivered, s33.  This explains why commodity contracts, especially bulk goods, will specify a range of quantity such as +/- 5%;

(b)
Reject the portion of the over supply where there is a larger quantity, or reject the whole shipment, s33(2);

(c)
Where mixed goods are delivered which includes goods of a different description not included in the contract, s33(3):

(i)
Reject the non-complying goods and accept the goods in accordance with the contract;

 (ii)
Reject the whole. 

The right of rejection is qualified by s33(4):

The provisions of this section are subject to any usage of trade, special agreement, or course of dealing between the parties. 

For example, the contract may specify a limitation:  see Poole v Smith’s Car [1962] 1 WLR 744 where there was to be no rejection within an agreed time.
And Rejection must take place within a reasonable time, s38(1), otherwise the buyer is deemed to have accepted them.

(d)
Reject goods delivered by instalments, unless the contract allows delivery by instalments, s34(1), and see s34(2):

(2) Where there is a contract for the sale of goods to be delivered by stated instalments which are to be separately paid for, and the seller makes defective deliveries in respect of one or more instalments, or the buyer neglects or refuses to take delivery of or pay for one or more instalments, it is a question in each case depending on the terms of the contract and the circumstances of the case whether the breach of contract is a repudiation of the whole contract or whether it is a severable breach giving rise to a claim for compensation but not to a right to treat the whole contract as repudiated. 

Instalment deliveries: see Picturesque Atlas Co Ltd v Searle (1892) 18 VLR 633

(e)
Reject for breach of warranty, s54.
The buyer’s right to reject the goods allows the right to examine the goods upon their arrival (unless they were examined earlier) without the buyer being deemed to have accepted them, s37:

(1)
Where goods are delivered to the buyer which the buyer has not previously examined, the buyer is not deemed to have accepted them unless and until the buyer has had a reasonable opportunity of examining them for the purpose of ascertaining whether they are in conformity with the contract. 

(2)
Unless otherwise agreed, when the seller tenders delivery of the goods to the buyer, the seller is bound on request to afford the buyer a reasonable opportunity of examining the goods for the purpose of ascertaining whether they are in conformity with the contract. 

In the bulk commodity trades,  goods are often inspected prior to or during loading by a qualified surveyor accredited by one of the international institutions, for example, a ‘Lloyd’s Surveyor’ whose duties might include to attend the cargo and the ship at loading, to inspect and take samples of the cargo, inspect the ship’s holds for cleanliness, examine the ship’s log for previous cargo (if residues might contaminate the current cargo),  watch the loading process and so on depending on his instructions.  The Surveyor’s Report might be one of the shipping documents required by the buyer, and specified in the letter of credit as a pre-condition for payment. 

And the buyer’s acceptance occurs when the goods are accepted, s38(1), or when they are deemed to have been accepted, s38(1):

(1) 
The buyer is deemed to have accepted the goods when the buyer intimates to the seller that the buyer has accepted them, or, subject to section 37, when the goods have been delivered to the buyer and the buyer does any act in relation to them which is inconsistent with the ownership of the seller, or when after the lapse of a reasonable time the buyer retains the goods without intimating to the seller that the buyer has rejected them.
(2) 
The buyer's acceptance of the goods as referred to in subsection (1) does not preclude rescission of the contract for an innocent misrepresentation, unless the acts constituting acceptance amount to affirmation of the contract. 

Importantly, the buyer who has rejected the goods, and has that right, does not have to return them, s39.

2
Damages:

(a)
For non-delivery, s53;
(b)
For breach of warranty, s54(1), where the measure of loss is the estimated loss directly and naturally resulting in the ordinary course of events from the breach of warranty, s54(2);

(c)
For breach of warranty of quality, where the measure of loss is prima facie the difference between the value of the goods at the time of delivery to the buyer and the value they would have had if they had answered to the warranty, s54(3);

(d)
For further loss, if any, in addition to diminution or extinction of the price for the same breach of warranty, s54(4);

3
Interest and special damages, s55;

4
Recover money paid where the consideration has failed, s55; 

5
Equitable remedies for any breach of warranty, s56. 
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