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International Agreements
· Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters 1968

· UNCITRAL Model Law on Electronic Commerce (1996)

· UN Convention on Contracts for the International Sale of Goods 1980 (CISG)

Statutes
Commonwealth

· Trade Practices Act 1974 (Cth) and its relevance to imports: 

· Part V:

· Division 1AA – Country of origin representations, ss65AA to 65AN; 

· Division 1A – Product safety and product information, ss 65B to 65T;

· Division 2 – conditions and warranties in consumer transactions, ss66 to 74;

· Division 2A – Actions against manufacturers and importers of goods, ss74A to 75A; 

· Part VA:

· Liability of Manufacturers and Importers for Defective Good, ss75AA to 75AS. 

New South Wales

(see equivalent Acts in other States & Territories)

· Sale of Goods (Vienna Convention) Act 1986 (NSW) (CISG)
Interpretation and application

The CISG is a uniform international trade law which has concepts from the common law and civil law.  Art 7 is  mandatory and requires consideration of CISG’s international character in applying of its Articles.  Unlike common law, interpretation and application of CISG is not dependent on case law though precedent still has a role, and regard should also be had to academic writing in judicial reasoning: see Zeller, Judicial consistency and Article 25 of the Convention on the International Sale of Goods: A reply. (2004) 78 ALJ 343.
Art 8 provides guidance for interpretation of a contract, and allows consideration of subjective and objective intent, and this excludes application of  the common law limitation of the parol evidence rule as it includes evidence of the negotiations and conduct of the parties: see Zeller at p346,347.    

Interpretation of CISG should be undertaken within the four corners of CISG: see Zeller, Four Corners – The Methodology for Interpretation and Application of the UN Convention on Contracts for the International Sale of Goods www.cisg.law.pace.edu /cisg/biblio/4corners. 

Importantly, CISG has become the de facto sales law in Europe: see Zeller ‘Judicial consistency’ 344; other than in England where it has not been adopted, and where the Sale of Goods Act (UK) applies. Note that Scotland has adopted CISG.
When does CISG apply?    

CISG applies as a general rule in the following situations:

1
the parties are in different Contracting States, Art 1(1)(a);

2
private international law rules apply, Art 1(1)(b) eg where the parties have chosen the law of a jurisdiction where CISG applies: BP Oil Intern’l Ltd v Empressa Estatal Petroleos de Ecaudor 332 F.3d 333 (5th Cir 2003).  But note that some Contracting States have specifically excluded its operation: China, Singapore, USA;

3
Express choice of law clause in the contract.

Countries party to CISG

An up to date list of the countries which have ratified, accepted, approved or acceded to CISG is available at the Uncitral web site: see www.uncitral.org.  A list is also in the attachments.  In addition,  it is necessary to check whether the Contracting State has excluded operation of any part of CISG, eg Art 1(1)(b).
For cases decided on CISG Articles: see www.uncitral.org which provides a list of international cases.

Rights of the Buyer

The rights of the buyer are set out in CISG:

	45
	Buyer’s remedies

	49, 51
	Buyer declares contract avoided

	None
	Remedy for breach of warranty

	50
	Buyer may reduce price

	52(1)
	Buyer may refuse early delivery

	52(2)
	Buyer may refuse excess quantity

	74
	Damages

	74A
	General rules for measuring damages: loss suffered due to breach

	78
	Interest and special damages


Art 50 – reducing the price
An important Buyer remedy (not available in Sale of Goods laws) is reduction of the purchase price.  In Ginza Pte Ltd v Vista Corp Pty Ltd [2003] WASC 11 the Court held that CISG governed all relevant issues to the exclusion of the Sale of Goods Act 1895 (WA), and reduced the purchase price to zero, and awarded Art 74 damages.  The dispute concerned supply of non sterile contact lens solution which caused the Australian buyer to conduct a product recall. 

Breach of contract
See CISG Arts 25, 45, 46 to 52, 61, 74 to 77.

Art 25 must not be read in isolation, and should be read as a declaratory right, given functionality by other Arts, eg Art 49: see Zeller, Judicial consistency and Article 25 of the Convention on the International Sale of Goods: A reply. (2004) 78 ALJ 343.

Art 25 defines fundamental breach: The Handelsgericht Aargau (Clout 217)

Art 45 contains the substantive rule.
See Downs Investments Pty Ltd v. Perwaja Steel [2000] QSC 421 concerning a contract for the sale of Goods where there was a failure to present a timely letter of credit, considering CISG Arts 25, 54, 64, 72, 74; Perry Eng Pty Ltd (Receiver and Manager appointed) v Bernold AG [2001] SASC 15; Ginza Pte Ltd v Vista Corporation Pty Ltd [2003] WASC 11; 
In Playcorp Pty Ltd v Taiyo Kogyo Ltd [2003] VSC 108 the dispute concerned breach of a distribution agreement and a claim for damages arising from the supply of defective goods.  There was no choice of law clause.  The case proceeded on the (erroneous) belief that there was no material difference or inconsistency between Art 35 and the Goods Act 1955 (Vic) s19(a) and (b).
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	Activity

	
	Search the Internet or use other means to find the decision in Playcorp Pty Ltd v Taiyo Kogyo Ltd [2003] VSC 108, click here for the case (100 pages) and consider the case having regard to the criticism of the case by Dr Bruno Zeller <http://cisgw3.law.pace.edu/cases/030424a2.html>:

This is another disappointing case where the CISG should have been applied but was in essence ignored. It appears that the CISG has not fallen on fertile ground in Australia. 

This case between an Australian buyer and a Japanese seller deals with a breach of a distribution agreement as well as a claim for damages for the supply of defective goods. As there was no choice of law clause in the contract the CISG namely article 35 is applicable. As far as the distribution agreement is concerned domestic law needs to be applied pursuant to article 4. 

It is astounding to note that the defence argued that the CISG is not applicable because Japan is not a signatory to the Convention. The fact that they submitted to a Victorian court would have made it clear - and the court noted it - that they submitted to Victorian law. However equally astounding is the fact that the plaintiff and the court used terms contained in s 19 of the Goods Act 1958 Vic such as fitness for purpose and merchantable. The Court noted: 

"It was not suggested that there was any material difference or inconsistency between the provisions of art 35 and s 19(a) and (b) and because of that and the way the case was conducted, it is unnecessary to consider whether there is. Counsel proceeded on the basis that there was no material difference or inconsistency." [Playcorp at 235]. 

The question is not whether there is an inconsistency the simple fact is the Goods Act does not apply. The CISG does not use remedial terms such as breach of warranty or condition. Furthermore the remedial regime of article 35 is different to the one prescribed by s.19. The court did note that there was difficulty and uncertainty in the ascertainment of damages. 

Article 74 should have been the first step in looking for remedies or article 25 if a fundamental breach is envisaged. Instead the court looked at domestic case law for guidance and never consulted the CISG. It is well established in academic writing and case law that the CISG does not permit the use of domestic law in the interpretative process. It has been suggested - and it is also my view - that a breach of article 7 can lead to a successful appeal in law no different to a misapplication of any article within the Convention. 

It is also interesting to note that the defence never explored articles 38 and 39. In brief the buyer must examine the goods within a short period and pursuant to article 39 loses the right to any remedy if he does not notify the seller of such defects within reasonable time after discovery of the defects. Furthermore the question of mitigation of damages pursuant to article 77 was also never addressed. 
Read the CISG Arts referred to. Do you think this criticism is justified?
This is a self-study activity to be completed in your personal notebook.

	
	Notes




Fundamental Breach

CISG Art 72 provides that the contract is avoided if there is a fundamental breach:

(1) If prior to the date for performance of the contract it is clear that one of the parties will commit a fundamental breach of contract, the other party may declare the contract avoided. 

(2) If time allows, the party intending to declare the contract avoided must give reasonable notice to the other party in order to permit him to provide adequate assurance of his performance. 

(3) The requirements of the preceding paragraph do not apply if the other party has declared that he will not perform his obligations. 

A breach which deprives an innocent party of the whole benefit of the contract: Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26. Breach of a fundamental term is a fundamental breach: Suisse Atlantique Societe d’Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1967] 1 AC 361.  It may be a total non-performance of the contract: Yeoman Credit Ltd v Apps [1962] 2 QB 508 at 517 or a total breach: Farnworth Finance Facilities Ltd v Attryde [1970] 1 WLR 1053.

A fundamental breach gives a party the right to terminate the contract: Suisse Atlantique

This raises an interesting problem in Australia as fundamental breach doctrine has been held not to be part of the law of Australia:  PS Chellaram & Co Ltd v China Ocean Shipping Co The ‘Zhi Jiang Kou’ [1991] 1 Lloyd’s Rep 493 (NSWCA) per Kirby P at 516; and see Darlington Futures Ltd v Delco Australia Pty Ltd (1986) 161 CLR 500 at 510; Nissho Iwai Australia Ltd v MISC Corp, Berhad (1989) 63 ALJR 468 at 470. 

Warranties

CISG contains warranties of quality,  the breach of which gives the buyer a remedy: Art 35:

(1) The seller must deliver goods which are of the quantity, quality and description required by the contract and which are contained or packaged in the manner required by the contract. 

(2) Except where the parties have agreed otherwise, the goods do not conform with the contract unless they: 

(a) are fit for the purposes for which goods of the same description would ordinarily be used; 

(b) are fit for any particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the contract, except where the circumstances show that the buyer did not rely, or that it was unreasonable for him to rely, on the seller's skill and judgement; 

(c) possess the qualities of goods which the seller has held out to the buyer as a sample or model; 

(d) are contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner adequate to preserve and protect the goods. 

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for any lack of conformity of the goods if at the time of the conclusion of the contract the buyer knew or could not have been unaware of such lack of conformity. 

In summary, the goods do not conform with the contract unless they are:

1
fit for the purposes for which the goods (of the same description) are ordinarily used: Art 35(2)(a);

2
fit for a particular purpose made known to the seller: Art 35(2)(b);

3
the same quality as a sample or model: Art 35(2)(c);

4
packed in the usual manner for such goods: Art 35(2)(d). 

Avoidance of contract

Avoidance is a remedy of last resort.  Art 49 allows the buyer to avoid the contract for fundamental breach, and is the only Art providing a legal basis for avoidance: The Handelsgericht Aargau (Clout 217).
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	Activity

	
	Search the Internet or use other means to draw a flow chart setting out the buyers rights, based on Art 25. 

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Inter-relationship between CISG and carriage of goods
The sufficiency of packaging arises in the context of the international carriage of goods when-ever goods are damaged.  The carrier will almost always allege that the goods were not sufficiently packed.  Art 35(2)(d) requires usual and adequate packaging. 

Rejection of shipping documents and goods - repudiation

A buyer is bound to pay for documents if, on their face, they conform to the terms of the contract:  Gill & Duffus SA v Berger & Co Incv [1984] AC 382; [1984] 1 Lloyd’s Rep 227, Lord Diplock. 

A buyer under a CIF or CFR contract can only reject shipping documents in three situations:  see The ‘Intan 6 V.360A SN’ [2003] 2 Lloyd’s Rep 700 per Havelock-Allan J at [24]:

1
Fraud; 

2
where, by their express terms, they do not conform to the requirements of the contract in a respect which is more than minimal;

3
where, even if they appear to conform to the requirements of the contract, they are not genuine in the sense that they contain false information about an aspect of the performance of the contract which would normally be disclosed in the documents and which is of more than minimal importance, eg the date of shipment:

See Benjamins Sale of Goods, 5th edn, pars 19-074 to 19-075.

The test was recently restated in The ‘Intan 6 V.360A SN’ [2003] 2 Lloyd’s Rep 700 per Havelock-Allan J at [25]:

The test is whether the documents contain a statement or statements which, without further investigation, demonstrate that the contract has not been honoured in one or more respects of more than minimal importance.  This must be apparent from the terms of the documents themselves, without inquiry into the physical performance of the contract.

For an example of a document containing a statement on its face which, without further investigation, demonstrates the contract has not been honoured in more than minimal importance: 
Marshall Knott & Barker Ltd v Arcos Ltd (1932) 44 Ll L Rep 384 – bills of lading incorporated the charterparty, and the terms of the charterparty  qualified the delivery obligation – as they did not require delivery at the quay, but only at the quay ‘…or as near thereunto as she may safely get’.
The seller of goods on CIF Incoterms performs his obligations towards the buyer in two modes, a physical mode and a documentary mode: he ships goods within the shipment period and he tenders documents to prove shipment.

Where a buyer of goods in a domestic sale wishes to ensure that the seller performs his obligations under the contract of sale, the most persuasive remedy at his disposal is the remedy of termination for repudiatory breach. This remedy is equally, if less justly, available to a buyer who wishes to beat his seller down to a lower price against a falling market.

Where the sale is concluded on shipment terms, it will come as no surprise to discover that the bimodal nature of performance, physical and documentary, causes difficulty for what is normally the unitary remedy of repudiation.

There are three issues arising from repudiation in international sale contracts on shipment terms:

1
Does a defect in a document allow the buyer to repudiate the contract?

The point has arisen in the reported cases in terms slightly different to those used above. The judges have, on a number of occasions, considered whether the "de minimis" rule applied to the documentary duties of a seller on CIF terms.

(a)
arguments against applying the rule

certainty, consistency with letter of credit law, balance of convenience between the parties

(b)
arguments in favour of applying the rule,

avoidance of sharp practice, consistency between the physical and documentary aspects of performance: see Samuel McCausland Limited v Railton [1931] VLR 247

2
Buyer's remedy of rejection: practical constraints


Two features of sales concluded on shipment terms make it difficult for a buyer to decide whether or not he wishes to terminate the contract:

(a)
The buyer may not, at the time the documents are tendered, wish to repudiate before he has had an opportunity to examine the goods;

(b)
The buyer may not even know, at the time the documents are tendered, whether there is a repudiation right, because the transaction on documents conceal a repudiatory breach which may exist in defective goods.  This is why the buyer is given a reasonable time to examine the goods,  but this happens after the money has been paid.  Another issue is the use of a shippers’ letter of indemnity in exchange for a clean bill of lading’ to hide from the buyer some defect in the packaging or the goods which would result in the documents not being accepted for payment under the letter of credit.
Both types of difficulty are caused as the goods and documents rarely reach the buyer together.  The practical implications arise in a number of situations:

(a)
Where the documents reach the buyer before the goods and the buyer notices a documentary defect;
(b)
Where the documents reach the buyer before the goods and the buyer does not notice the documentary defect;
(c)
Where the goods reach the buyer before the documents and the buyer notices the documentary defect;
(d)
Where the goods reach the buyer before the documents and the buyer does not notice the documentary defect;
(e)
Where the goods are defective, but the documents do not reveal the defect known to the seller and the carrier (the shipper’s letter of indemnity)

3
The buyer's right to reject documents and the right to reject goods.

The situations described above raise three questions:
(a)
Does the buyer's reaction to one mode of performance affect his rights regarding the other mode of performance?

See Finlay  & Co. Ltd.. v. M.V. Kwik Hoo Tong Handel Maatschappii [1929] 1 KB 400; Kwei Tek Chao & Others v. British Traders and Shippers Ltd. [1954] 2 QB 459.
A buyer has no right to reject good documents on the basis of a suspicion as to the goods: See Masse v. Arlitz [1923] VLR 132; Henry Dean v. O'Day [1927] 39 CLR 330; Samuel McCausland Limited v. Railton [1931] VLR 247; Gill & Duffus v. Berger [1984] 1 Lloyd's Rep 227 at 231.
(b)
Where the buyer is duped into accepting latently defective documents, what are his remedies against the seller?

What is the loss the buyer has suffered by accepting documents in these circumstances?

Does the loss recoverable include losses "caused" by fluctuations in the market price of the goods?

Can the buyer recover substantive damages where the defect exists in the documents alone and no identifiable loss is caused to the buyer?

See: Procter & Gamble Philippine Manufacturing Corporation v Kurt A Becher GmbH & Co KG [1988] 2 Lloyd's Rep 21.
(c)
Where the buyer accepts documents which contained noticeable defects, what effect does that acceptance have on his right to reject the goods?

If the right to reject documents is separate and independent of the right to reject goods, then surely the answer to this question is None. On the other hand, to give the buyer the right to reject goods in these circumstances would be to allow him to blow hot and cold on the contract depending on what was happening to the market price of the commodity concerned.

Estoppel

See the doctrine in Panchaud Freres [1970] 1 Lloyd's Rep 53 concerning waiver, estoppel by conduct and constructive notice.
Also Lubrano v. Gollin & Company Proprietary Limited [1919] 27 CLR 113;  Bowes v Chelleyer [1923] 32 CLR 159; Barry v Slade [1920] 20 NSWLR 121; Fairbanks. Lavender & Son v Low Bros (1893) 12 NZLR 302.
The effects of the doctrine is that the buyer is estopped from rejecting the goods on similar grounds:
The buyer is estopped from recovering damages for loss of the opportunity to reject: Kleinjan & Holst v Bremer Handels [1972] 2 Lloyd's Rep 11; Vargas v Cremer [1987] 1 Lloyd's Rep 394.
The buyer is not estopped from rejecting goods on other grounds.
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	Activity

	
	Is the buyer estopped through this doctrine by the actions of the banks where a letter of credit is in place?

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Rights of the Seller

	61, 62, 63
	Unpaid seller’s rights

	64
	Seller declares contract avoided

	
	Seller’s lien

	60
	Buyer must take delivery

	
	Part delivery

	
	Termination of lien

	
	Right of stoppage in transitu

	
	Duration of transit

	
	How stoppage in transitu is effected

	
	Effect of subsale or pledge by buyer

	
	Sale not generally rescinded by lien or stoppage in transitu

	71
	Anticipatory breach

	72
	Contract avoided if fundamental breach

	73
	Instalments, fundamental breach, contract avoided 

	
	Action for price

	74 – 77
	Damages for breach of contract

	61(1)(b), 63(2), 74 – 77
	Damages for non-acceptance

	
	Damages for non-delivery


The rights of the seller under CISG should be considered in the context of a romalpa clause.
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	Activity

	
	Search the Internet or use other means to find a definition of a romalpa clause, and consider whether the rights of the seller under CISG are adequate, or enhanced by a romalpa clause.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Stoppage in transit

There is no right under CISG.
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