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International Agreements & Conventions

· Hague Conference on Private International Law

· Vienna Convention for Rules on Interpretation, Arts 31 and 32
· European Conventions (not applicable outside the EU)

· Brussels Convention 1968 (EU Courts)

· Lugarno Convention 1988 (EU and EFTA States)
Statutes
Commonwealth

· Admiralty Act 1998 (Cth)

· Civil Aviation (Carriers’ Liability) Act 1959 (Cth) and the Warsaw Convention and varios amending conventions and protocols appearing in the Schedules

· Evidence Act 1995, ss48(1), 49, 79, 174 – 176
· Evidence and Procedure (New Zealand) Act 1994

· Part 2 – Australian Subpoenas

· Part 3 – New Zealand Subpoenas

· Parts 4, 5 – Use of Video Links or Telephones

· Part 6 – Evidence of Certain New Zealand Matters  

· Federal Court of Australia Act 1976, ss19, 23, 47A – 47C, 53
· Part IIIA – Trans-Tasman Market Proceedings, ss32B – 32ZF

· Federal Court Rules 1988

· Order 8 – Service outside the Jurisdiction, r1 – 16

· Order 24 – Evidence Taken in Australia or Abroad or Evidence Taken under Part 2 of the Foreign Evidence Act 1994

· Foreign Evidence Act 1994 
· Foreign Judgments Act 1991 (this now governs enforcement of all foreign judgments in Australia)
· International Arbitration Act 1974

· Schedule 1, Convention on the Recognition and Enforcement of Foreign Arbitral Awards New York 10 June 1958 (New York Convention 1958);
· Schedule 2, Uncitral Model Law on International Commercial Arbitration;
· Schedule 3, Convention on the Settlement of Investment Disputes between States and Nationals of other States (ICSID Convention)

· US Free Trade Agreement Implementation Act 2004 (Cth)

· US Free Trade Agreement Implementation (Customs Tariff) Act 2004 (Cth)

New South Wales

· Civil Procedure Act 2005 (NSW)

· Commercial Arbitration Act 1984, ss33, 53
· Evidence Act 1995, ss48(1), 49, 174 - 176 

· (Foreign Judgments Act 1973 since repealed by the Civil Procedure Act 2005 (NSW) Schedule 4)
· Supreme Court Act 1970 (NSW) s23
· Uniform Civil Procedure Rules (UCP) Part 11 – Service of documents outside Australia
Private International Law

Private international law is defined as:
Private international law:  A body of principles dealing with conflicts between the domestic laws of two or more states, and concerned with private matters arising in an international context. Private international law is more appropriately called ‘conflict of laws’, as it governs the choice of law or forum in cases of private rights arising under business contracts or marriage.  It is part of the municipal law of each country dealing with matters which have connections with the legal system of more than one ‘law area’. (Butterworths Australian Legal Dictionary, 1997)
Private international law arises where there is an element of foreign law in an international commercial transaction, and this raises the issue of conflict of laws (see below).  It is desirable that an internationally uniform approach is adopted so as to apply common principles and give certainty to international commercial transactions.  This has been achieved to some extent by international conventions which deal with a number of subjects in international private law, under the Hague Conference on Private International Law.

There are three issues arising under private international law which are relevant to international commercial transactions:

1
Choice of law

Choice of law is the law which governs the transaction, and is perhaps the most important issue.
2
Jurisdiction

Jurisdiction is concerned with the competence of a court to determine a dispute where there is foreign law involved, and involves the exercise of discretion whether to exercise its jurisdiction.  Choice of jurisdiction is to be distinguished from choice of law.

The choice of law and the choice of jurisdiction or forum are distinguished and may be different.

3
Enforcement 
Enforcement of foreign judgments raises questions of recognition and reciprocity.  Resolution of disputes by arbitration is central to international commercial transactions, and in addition to enforceability of court decisions is the enforceability of arbitration decisions.
Stages in a theoretic international transaction
The importance of making a correct choice of law and jurisdiction becomes apparent in a theoretical international transaction,  where, as the transactions are performed, any number of different laws or jurisdictions might be invoked,  with the potential for a party to go ‘forum shopping’ to achieve a more satisfactory outcome.
	Jurisdiction
	Contract
	Possibility
	Notes

	1
	Sale of goods
	Seller in one jurisdiction
	

	2
	
	Buyer in another jurisdiction
	

	3)
	
	Contract contains law and jurisdiction clause invoking another jurisdiction
	Eg, the seller is in a different jurisdiction to where the goods originate

	3)
	
	Contract contains arbitration clause
	Eg, arbitration to be conducted in another jurisdiction

	4
	Transport contract

 Inland - Road/Rail
	Combined transport, 1st stage - inland to port of loading
	Eg, the seller is in a different jurisdiction to where the goods originate

	5 )
	Transport contract

Ocean
	Ocean carriage 2nd stage
	Eg, the law of the ship’s flag; Bill of lading nominates jurisdiction or contains arbitration clause.  Some jurisdictions prohibit an ouster of jurisdiction clause, see Cogsa 1991 (Cth) s11;

Charterparty nominates jurisdiction or contains arbitration clause.

	6
	Transport contract

Ocean
	Salvage claim
	Another jurisdiction could be introduced if there is a salvage claim.

	5 )
	Transport contract

Air
	Air carriage

2nd stage
	The Warsaw Convention allows the carrier to be sued in one of three jurisdictions, see Art 28

	7
	Sale of goods
	Seller exercises right of ‘stoppage intransitu’
	Eg,  goods discharged from carrier before port of delivery

	8
	Transport contract
Ocean
	Insolvency of carrier results in arrest of ship and discharge of cargo at a foreign port
	

	9
	Transport contract
Ocean & air
	Inland 3rd stage, airport of landing or port of discharge to inland delivery
	 

	10
	Transport contract


	Warehouse or bond store
	May involve customs bond store,  if goods stolen customs charges payable as entry into home consumption

	11
	Payment
	If payment in another jurisdiction
	Could involve bill of exchange, letter of credit or payment to a bank account in another jurisdiction 

	12
	Marine insurance
	Law and jurisdiction clause could introduce another jurisdiction if the claim is disputed
	Eg. Claim made at port of discharge but declined by insurer who must be sued in another jurisdiction 


Matters of procedure and matters of substance

As a general proposition, all matters of procedure are governed by the law of the forum whereas matters of substance may be governed by a foreign law in accordance with the forum’s choice of law rules.
Choice of law clauses

Different rules may have developed in different jurisdictions concerning the choice of law in tort claims and contract disputes.

Tort

Internal torts

The rule in Australia has been most recently restated in John Pfeiffer Pty Ltd v Rogerson (2000) 203 CLR 503 as the law governing all questions of substance in Australian torts involving an interstate element is the lex loci delicti (place of the wrong, more fully stated as lex loci delecti commissi – law of the place where a tort is committed).  This decision disapproved the earlier statements in Koop v Bebb (1951) 84 CLR 629 which identified two conditions and Anderson v Eric Anderson Radio & TV Pty Ltd (1965) 114 CLR 20; and did not follow McKain v RW Miller & Co (1991) 174 CLR 1 (later reversed by legislation) or Stevens v Head (1992) 176 CLR 433, and considered Breavington v Godleman (1988) 169 CLR 41.

External torts

The substantive law for the determination of rights and liabilities in respect of intra-Australian torts, the lex loci delecti, should be extended to foreign torts.

The rule is that the place of the tort is the governing law:  Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [75] considering the Supreme Court Rules 1970 (NSW) P10 r1A(e) which provided for the service of an originating process outside Australia, and P10 r6A which allowed the Court to make an order that the Court was an inappropriate forum for the trial of the proceedings; and P11 r8 allowed the Court to exercise its discretion and decline to exercise its jurisdiction.

In granting a stay, the decisive matter for the Court is whether the appellants 

can show that NSW is a ‘clearly inappropriate forum’ in the sense that a trial in NSW would be productive of injustice, because it would be oppressive in the sense of being seriously and unfairly burdensome, prejudicial or damaging, or vexatious in the sense of being productive of serious and unjustifiable trouble and harassment, applying Voth v Manildra Flour Mills Pty Ltd (1989) 15 NSWLR 513: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [78, 79, 82]. 

The double actionability rule no longer applies in Australia: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [60].
An Australian Court can not be an inappropriate forum merely by virtue of the circumstance that the choice of law rules that apply in the forum require its courts to apply a foreign lex causae: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [81].
In Neilson v Overseas Project Corporation of Victoria Ltd [2005] HCA 54; (2005) 79 ALJR 1736 the High Court considered a choice of law provision contained in the whole of the law of China, including the General Principles of the Civil Law of the People’s Republic of China Art 146, which provided a one year limitation period for compensation for bodily harm, and Art 137 which allowed an extension of time for ‘special circumstances’. The plaintiff had commenced proceeding in WA almost six years after slipping and falling down stairs in an apartment provided by her husband’s employer.  The principle issue was whether the law of Australia or China was to be applied to decide the limitation period.  The majority (Gleeson CJ; Gummow and Hayne JJ) held that the lex loci delecti included the choice of law provisions, being the law of China. The Court also considered the operation of Chinese law; the doctrine of renvoi (which did not apply in this case); and ‘flexible exception and infinite regression’.

Contract

The law applicable to the contract for the international sale of goods is an important issue as domestic laws of different countries may have a different outcome for the rights and obligations of the parties.

Choice of the applicable law is distinguished from the choice of jurisdiction or forum.  For example, a governing law and jurisdiction clause can nominate different places, eg:


This contract is governed by the law of England and all proceedings are to be brought in the Courts of South Africa. 
The general rule

The general rule in English law is that the governing law of a contract is the law which the parties have chosen: The Eleftheria [1970] P 94 per Brandon J at 99:
(1) Where plaintiffs sue in England in breach of an agreement to refer disputes to a foreign court, and the defendants apply for a stay, the English court, assuming the claim to be otherwise within its jurisdiction, is not bound to grant a stay but has a discretion whether to do so or not. (2) The discretion should be exercised y granting a stay unless strong cause for not doing so is shown. (3) The burden of proving such strong cause is on the plaintiffs. (4) In exercising the discretion the court should take into account all the circumstances of the particular case. 

This is the law in Australia: Akai Pty Ltd v People’s Insurance Co Ltd (1996) 188 CLR 418 at 427-428, 444-445; FAI General Insurance Co Ltd v Ocean Mutual Protection and Indemnity Association (1997) 41 NSWLR 559 at 569; Leigh-Mardon Pty Ltd v PRC Inc (1993) 44 FCR 88 at 95-99; Huddardt Parker Ltd v The Ship Mill Hill (1950) 81 CLR 502 at 508-509; Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 at 229, 259; Incitec v Alkimos Shipping [2004] FCA 698; (2004) 138 FCR 496 per Allsop J at 505. 

If there is no express choice, the proper law is the system of law with which the contract is most closely connected: Compagnie D’Armament Maritime SA v Compagnie Tunisienne de Navigation SA [1971] AC 572, and see Re United Railways of Havanna [1961] AC 1007.

The traditional tripartite classification for choice of law are: express, inferred and objective: see US Surgical Corp v Hospital Products [1983] 2 NSWLR 157 (CA) at 187 – 192; has been criticised both by academic writers and the High Court of Australia:  see Akai Pty Ltd v People’s Ins Co Ltd (1996) 188 CLR  at 440 -442 and fn (51) – (60).  

In Australia, the rule has been stated in slightly different terms: Bonython v Commonwealth of Australia [1951] AC 201 at 209, (1950) 81 CLR 486 (PC) at 498:

It has been urged that, if London is chosen as the place of payment, then English law as the lex loci solutionis governs the contract and determines the measure of the obligation.  But this contention cannot be accepted.  The mode of performance of the obligation may, and probably will, be determined by English law; the substance of the obligation must be determined by the proper law of the contract, ie, the system of law by reference to which the contract was made or that with which the transaction has its closest and most real connection. In consideration of the latter question, what is the proper law of the contract, and therefore what is the substance of the obligation created by it, it is a factor and sometimes a decisive one that a particular place is chosen for performance. 

Which approved the decision of the High Court of Australia in Bonython v Commonwealth of Australia (1948) 75 CLR 589, see Latham CJ at 601-2 and Dixon J at 624-5.

Formalities

The contract must be valid, and will be so if it satisfies the formalities prescribed either by the place where it is made: Guepratte v Young (1851) 64 ER 804; or the proper law: Van Grutten v Digby (1862) 54 ER 1256.
The proper law determines the validity and enforceability of the contract: Saxby v Fulton [1909] 2 KB 208; and the validity and enforceability of the terms of the contract: Re Missouri Steamship Co (1889) 42 Ch D 321 (CA); and the extent of the rights and obligations which are not expressly set out:  The ‘August’ [1891] P 328.

The contract is unenforceable if it is illegal under the proper law or if it is illegal under the law of the forum:  Boissevain v Weil [1950] AC 327.

Interpretation is governed by the rules of construction under the proper law: St Pierre v South American Stores (Gath & Chaves) Ltd [1937] 3 All ER 349 per Greer LJ at 351; and it is appropriate to look at how the foreign law would interpret it: Rowett, Leaky & Co v Scottish Provident Institution [1927] 1 Ch 55 (CA).

Determination of applicable law

The determination of applicable law is made using a four tiered approach:

1
statutory provision; 

2
express choice of law in the contract;

3
implied intention; or
4
closest and most real connection,

Statute

A statute or international convention can also determine the proper law of the contract, and override an express choice of law in the contract.  There are a number of statutes concerning international transactions which determine the proper law of the contract.

Bills of Exchange Act (Cth), s77 identifies the relevant law:

(a) 
the validity of the form of the bill is determined by the law of the place of issue, and acceptance and indorsement is determined by the law at the place where the contract is made;
(b) 
drawing, indorsement and acceptance is determined by the law at the place where the contract is made, and an inland bill which is indorsed in a foreign country, Australian law applies to the interpretation of the indorsement as regards the payer;
(c) 
duties of the holder for presentment or payment are determined by the law of the place where the act is done or the is dishonoured.   
Carriage of Goods by Sea Act 1991 (Cth) s11 provides:

(1)
the parties to a sea carriage document relating to the carriage of goods from any place in Australia to any place outside Australia are taken to have intended to contract according to the laws at the place at shipment: 

See:  Compagnie des Messageries Maritimes v Wilson (1954) 94 CLR 577 per Fullagar J at 584-5; and an Australian Court has jurisdiction to apply the foreign law: Toshiba Corp v Mitsui OSK Lines Ltd The ‘Nichigoh Maru’ (Unreported: NSWSC 1991, Carruthers J); and Australian law applies to shipments from Australian ports: Kim Mellor Imports Pty Ltd v Eurolevant SpA (1986) 7 NSWLR 269, and where a charterparty incorporated Cogsa: Furness Withy (Aust) Pty Ltd v Metal Distributors (UK) Ltd The ‘Amazonia’ [1990] 1 Lloyd’s Rep 236;

(2) 
An agreement (made in Australia or elsewhere) has no effect so far as it purports to preclude or limit the jurisdiction of a court in Australia.

The Carriage of Goods by Sea Regulations 1998 (Cth) applies to ‘The Amended Hague Rules’ Art 10(2) for carriage of goods from ports outside Australia to ports in Australia.
The Civil Aviation (Carriers’ Liability) Act 1959 (Cth), applies the Warsaw Convention 1929, Art 28.
Express choice of law

The parties can expressly state that their contract is governed by a nominated law,  or that different performance obligations are governed by different laws: Hamlyn & Co v Talisker Distillery [1894] AC 202.

There are some restrictions to an express choice of governing law:  Cogsa 1991 (Cth), s11(1) provides:

All parties to:

(a)  a sea carriage document relating to the carriage of goods from any place in Australia to any place outside Australia; or

(b)  a non‑negotiable document of a kind mentioned in subparagraph 10(1)(b)(iii), relating to such a carriage of goods;

are taken to have intended to contract according to the laws in force at the place of shipment.

And Sch 1A Art 1(b) makes ineffective an ouster of jurisdiction clause in relation to a ‘sea carriage document’, including such document issued under a charterparty.  But, this does not apply to charterparties themselves: see Incitec Ltd v Alkimos Shipping Corporation [2004] FCA 698; (2004).138 FCR 496.
A choice of law clause which is expressly chosen to avoid the consequences of the law with which the transaction is most closely and really connected will be disregarded: Mynott v Barnard (1939) 62 CLR 68 per Latham CJ at 80:

Parties cannot by agreeing that their contract should be governed by the law of a foreign country exclude the operation of a ‘pre-emptory rule’ otherwise applicable to their transaction.
And see Kay’s Leasing Corp Pty Ltd v Fletcher [1966-67] 116 CLR 124 per Kitto J at 143: 

In the Vita Food Case the proposition was laid down that the parties to a contract may conclusively determine for themselves what the proper law of the contract shall be, provided that their expressed intention is ‘bona fide or legal’, and provided there is no reason for avoiding their choice on the ground of public policy. 

There must be no public policy reason to avoid the choice: Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277 at 290.
Also, the issue of the forum arising from the locus contractus may over-ride a contractual term nominating the forum.  This was considered by the High Court in the context of a foreign jurisdiction clause in Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 62 ALJR 389 where the clause appeared only in the passenger’s ticket and was held not to be a term of the contract as the carrier had not taken adequate steps to bring it to the attention of the passenger.  On forum non-conveniens,  the Court held that the Supreme Court of NSW could not be regarded as a clearly inappropriate forum, and as the court of the locus contractus it was the most appropriate forum.  The case considered developments in the English and US courts of the doctrine of forum non-conveniens, and the question of vexatious and oppressive conduct in relation to forum choice.  See the discussion concerning an exclusive foreign jurisdiction clause by Brennan J at 400 and concerning forum non conveniens at 403.
Implied choice of law

Where the contract does not contain a law and jurisdiction clause setting out an express choice of law, the question is whether there is an implied choice of the governing law.

The question of the intention of the parties can be determined by a number of indicators: Bonython v Commonwealth of Australia (1948) 75 CLR 589 per Dixon J at 624, 5:


The ‘interpretation’ of the transaction must be worked out from its character, from the elements which are contained within it.  The nature and circumstances of the transaction must supply the grounds from which the so-called ‘intention’ must be deduced as a reasoned consequence.  It may be called an implication.  Lord Watson in a well-known passage in Dahl v Nelson (1881) 6 App Cas 38 at 59, explained how a problem of the same general kind is dealt with when it arises under commercial contracts such as a charterparty.  His Lordship said: ‘I have always understood that, when the parties to a mercantile contract such as that of affreightment, have not expressed their intentions in a particular event, but have left these to implication, a Court of Law, in order to ascertain the implied meaning of the contract, must assume that the parties intended to stipulate for that which is fair and reasonable, having regard to their mutual interests and to the main objects of the contract.  In some cases that assumption is the only test by which the meaning of the contract can be ascertained.  There may be many possibilities within the contemplation of the contract of charterparty which were not actually present to the minds of the parties at the time of making it, and, when one or other of these possibilities becomes a fact, the meaning of the contract must be taken to be, not what the parties did intend (for they had neither thought nor intention regarding it), but that which the parties, as fair and reasonable men, would presumably have agreed upon if, having such possibility in view, they had made express provision as to their several rights and liabilities in the event of its occurrence.’ 

A court will look at other indicators of a choice of law, for example,  the place or forum where disputes are to be determined by a court or an arbitrator:  see Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277 at 290;  but this is not always determinative of the jurisdiction:  Compagnie D’Armament Maritime SA v Compagnie Tunisienne de Navigation SA [1971] AC 572. 


Law of the forum

The putative proper law is the law which would be the proper law assuming the contract was validly formed: Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 where the Court applied the law of the forum to determine when and where the contract was made, even though it was clear that the putative proper law was the law of Greece, per Brennan J at 225 and Gaudron J at 261 following Mackender v Feldia AG [1967] 2 QB 590 per Diplock LJ dictum at 602-3.  A more recent decision on the same issue is Compania Naviera Micro SA v Shipley International Inc The ‘Parouth’ [1982] 2 Lloyd’s Rep 351.

Place the contract is made

The rules of the lex fori apply to determine the proper law: Male v Roberts (1800) 170 ER 574.  For example see the Warsaw Convention Art 28(2), and Cogsa 1991 (Cth) s11(1).
Place the contract is performed

The majority of disputes arise in relation to the delivery or acceptance of the goods, or claims for loss or damage, at the place of delivery.  As a general rule it is preferable to select the applicable law at the place of performance.  But note that this may not always be suitable to a buyer, for example,  where delivery takes place when the goods are delivered to the first carrier (see SoGA (NSW) s35), the goods are sold Incoterms 2000 EXW, or when the goods pass the ship’s rail at the port of loading.  

Jurisdiction

International commercial disputes can be determined by a number of means, the principal being:

· Court determination;

· Arbitration determination;

· Mediation.
These matters are discussed in module 1.5 Alternative dispute resolution.

Jurisdiction exercised by Australian Courts
The general rule

The general rule is that exercise of jurisdiction depended on service of originating court process: John Russell and Co Ltd v Cayzer, Irvine & Co Ltd [1916] 2 AC 298 at 302; service could only be effected on those actually present in the jurisdiction: Berkley v Thompson (1884) 10 App Cas 45 at 49; those that submitted voluntarily or by contract to the jurisdiction: Emmanuel v Simon [1908] 1 KB 302 at 308.  There was no power to permit service outside the jurisdiction: Re Anglo-African Steamship Co (1886) 32 Ch 348 at 350; Laurie v Carroll (1985) 98 CLR 310.  A judgment in a personal action was not recognised outside the jurisdiction: Sirdar Gurdyal Singh v Rajah of Faridkote (1894) AC 670 at 684; City Finance Co Ltd v Matthew Harvey & Co Ltd (1915) 21 CLR 55 at 60.
In Australia, the general rule has been modified in respect of service outside Australia, subject to a foreign defendant being amenable to the jurisdiction, eg by entering an appearance. 

Choice of jurisdiction

Choice of jurisdiction may also be subject to limitations of choice.

In admiralty proceedings in personam, jurisdiction is determined by the common law and depends on service of court process on the defendant within the jurisidiction, or service ex juris as may be allowed under statutory rules of a court. 

Federal Court of Australia

The Federal Court and the Federal Magistrates Courts are statutory courts (Chapter III Courts under the Constitution).  Their jurisdiction is vested by the laws of the Commonwealth Parliament: s19; and see the Constitution ss75(v), 77(i); Judiciary Act 1903, S39B(1A). Some of those laws which are relevant to international commercial transactions include:


Admiralty,s9,10

Customs Act O60


Intellectual Property, O58


Reciprocal Enforcement of Judgments under the Foreign Judgments Act 1991, O74  


Trade Practices Act, ss 5,(1), 86(1), 144(2), 163(2) and 163A(1)

Trade Practices (Misuse of Trans-Tasman Market Power) O69

Note the effect of privative clauses and the extent to which they can preclude judicial review: Darling Casino Ltd v New South Wales Casino Control Authority (1997) 143 ALR 55 per Gaudron and Gummow JJ at 73-76.
The Court has authority to decide whether a dispute is within its jurisdiction: R v Judges of the Federal Court of Australia; Ex parte Western Australian National Football League (1979) 143 CLR 190.
See Bray v F Hoffman-La Roche Ltd [2003] FCAFC 153;  (2003) 130 FCR 317 which considered whether the jurisdiction of the Court was dependent on satisfaction of facts prescribed by s5(1) of the Trade Practices Act 1974 (Cth).

The Court Rules require the originating process in the form of an Application, which must state the basis of the Court’s jurisdiction: see Order 4 r1 and Form 5 Application which states:


(State briefly the nature of the subject of the application or cross-claim and the legislative basis of the court’s jurisdiction to hear and grant the relief sought.  The required statement is not taken to be part of the pleading.)

The Court has power in relation to matters within its jurisdiction to make orders and to issue writs as it thinks appropriate, s23: Jackson v Sterling Industries Ltd (1987) 162 CLR 612 per Deane J at 622; Keith Hercules & Sons v Steedman (1987) 17 FCR 290 at 299, 300, including interlocutory orders (see Form 5): Denpro Pty Ltd v Centrepoint Freeholds Pty Ltd (1983) 72 FLR 156 at 161, 48 ALR 39 at 42, ATPR 40-363.

These Federal Courts, created by statute, do not have inherent power beyond that which arises from the relevant statute: see Jackson v Sterling Industries Ltd (1986) 12 FCR 267 per Bowen CJ at 272.  
Federal Court Rules 1988

Order 8 r1 – 16 concerns service of court process outside Australia and provides a broad range of cases where this can be done, including matters relevant to international transactions: r1; Tycoon Holdings Ltd v Trencor Jetco Inc (1992) 34 FCR 31 per Wilcox J at 34-36; Merpro Montassa Ltd v Conoco Specialty Products Inc (1991) 28 FCR 387 per Heerey J at 390.  The range of cases includes:

· Where the cause of action arises in the Commonwealth, r1(a);

· Enforcement of a contract, damages, rr1(aa, ab, ae);

· Arbitration, r1(ah)
· Tort, r1(ac, ad)

· Contribution or indemnity, r1(d)

· Submission to jurisdiction, r1(f);

· Service on a person properly joined, r1(g).

The Rules provide for service in a Convention Country rr6 – 12 and a Non-Convention Country rr 13 – 16, including provision in the latter case for substituted service, r16.  Convention and Non-Convention Country are defined in r1A.

The rules of the Federal Magistrates Court are not considered here.

Supreme Court of New South Wales

The Supreme Court has all the jurisdiction which may be necessary for the administration of justice in NSW, such that theoretically the Court is a court of unlimited jurisdiction: s23; but because Australia is a federal system, the Supreme Court’s jurisdiction is limited by its constitutional competence: Stack v Coast Securities (No 9) Pty Ltd (1983) 46 ALR 451 at 460; and it has power to exercise federal jurisdiction subject to some limitations: s39 Judiciary Act 1903 (Cth).

This jurisdiction is referred to as inherent jurisdiction.  Inherent power is distinguishable from the incidental power of the Court to control its own process, though the distinction is not always observed: Logwon Pty Ltd v Warringah Shire Council (1993) 33 NSWLR 13 at 16, 17.  The incidental power gives the Court power to do whatever is necessary to act effectively within its jurisdiction and control its process and proceedings. 

UCP Part 11 – Service of documents outside Australia
The NSW Uniform Civil Practice (UCP) r11.2 allows for service of Supreme Court process (but not other NSW courts) outside Australia in the circumstances referred to in UCP Schedule 6.  Leave is not required for service outside Australia, though the process may have to be undertaken through the Attorney-General’s Department for certain convention countries, see Schedule 6.  Jurisdiction prim facie exists in the following are circumstances in which service of process outside Australia is permissible (r 11.1 – 11.8), and are more likely to arise in the context of an international commodity contract:

(a)
cause of action arising in NSW;

(b)
breach of contract in NSW;

(c)
proceedings upon a contract;


(i)
contract made in NSW;


(ii)
contract made by or through an agent in NSW;


(iii)
contract governed by the law of NSW;

(e)
damage suffered in NSW;

(f)
proceedings for contribution or indemnity;

(g)
defendant domiciled or ordinarily resident in NSW;

(h)
submission to jurisdiction;

(i)
joinder of a non-resident party;

(j) 
property in NSW;

(n)
proceedings for injunction;

There are rules for effective service of process (r11.9 – 11.12) which is effected in accordance with the Attorney General’s arrangements, particularly in countries which are signatory to international conventions governing service.

Where the Court is a clearly inappropriate forum, it will grant a stay of the proceedings before it, but this is to be distinguished from anti-suit proceedings (discussed below) where the Court grants an injunction to restrain a party from commencing or pursuing other proceedings:  Societe Nationale Industrielle Aerospatiale v Lee Kui Jak [1987] AC 871.
Construction of international conventions 

The interpretation of an international convention and its application as part of the domestic law has to be considered. There are a number of principles of law which apply to the interpretation of international conventions or treaties when adopted by statute, as follows: 

1
When the convention is declared to have the "force of law" by statute it becomes a statutory enactment: The Hollandia (1982) 1 QB 872 at 885 per Sir Sebag Shaw at 885;

2 
A national court, in the interests of international comity, consistency in interpretation and certainty in international law should avoid parochial constructions: SS Pharmaceutical v Qantas [1991] Lloyds Rep 288 per Kirby P at 294;

3
construe rules formulated by an international convention, especially rules formulated for the purpose of governing international transactions such as the carriage of goods by sea  in a normal manner appropriate for the interpretation of an international convention, especially rules formulated for the purpose of governing international transactions such as the carriage of goods by sea, in a normal manner appropriate for the interpretation of an international convention, unrestrained by technical rules of English law, or by English legal precedent, but on broad principles of general acceptation: See James Buchanan & Co Limited v Babco Forwarding & Shipping (UK) Ltd (1978) AC 141 per Lord Wilberforce at 152, quoted in Shipping Corporation of India Ltd v Gamlen Chemical Co A/Asia Pty Limited (1980) 147 CLR 142 per 159 by Mason and Wilson JJ at 159 and Aickin J at 168;

4
In constructing such provisions the terms used are not drafted by Parliamentary counsel: Fothergill v Monarch Airlines [1981] AC 251 per Lord Diplock at 279; but are the result of negotiations and often compromise between delegations representing the contracting states with various legal systems, methods and styles of legislative drafting, and the applicable rules of interpretation are those recognised by customary international law, as codified by the Vienna Convention on the Law of Treaties: Minister for Foreign Affairs v Magno (1992) 37 FCR 298 (FC)  per Gummow J at 305; 

5
The relevant articles of the Vienna Convention for rules on interpretation are Art 31 and 32: See Bennion, Statutory Interpretation 2nd edn at 463-4. Art 31 requires a combination of literal and purposive construction: ibid at 465;

6
Travaux preparatories may be examined in interpreting a convention to confirm a meaning which emerges from the convention itself: Commonwealth v Tasmania (1983) 158 CLR 1 at 94 per Gibbs CJ at 94 and Brennan J at 223 and 465, but there is no occasion to refer to the travaux preparatoires if the text of the convention is sufficiently clear in itself:  SS Pharmaceutical Co Ltd v Qantas Airways Ltd [1991] 1 Lloyd’s Rep 288 per Kirby J at 298 – 9.

Uniform construction of international Conventions

The desirability of adopting uniform construction in the interpretation of international Conventions is well established:  Scruttons v Midland Silicones Ltd [1961] 2 Lloyd’s Rep 365 per Viscount Simonds at 373:

In the consideration of this case, I have not yet mentioned a matter of real importance.  It is not surprising that the questions in issue in this case should have arisen in other jurisdictions where the common law is administered and where the Hague Rules have been embodied in the municipal law.  It is (to put it no higher) very desirable that the same conclusions should be reached in whatever jurisdiction the question arises.  It would be deplorable if the nations should after protracted negotiations reach agreement as in the matter of the Hague Rules and that their several Courts should then disagree as to the meaning of what they appeared to agree upon: see Riverstone Meat Co Pty Ltd v Lancashire Shipping Co Ltd (The Muncaster Castle) [1961] 1 Lloyd’s Rep 57 at p69; [1961] 2 WLR 269 at p 278, and cases there cited. 

and see Foscolo, Mango & Co Ltd v Stage Line Ltd (1932) AC 328 at 350, (1931) 41 Ll L Rep 165 per Lord Atkin at 171; and Corocraft Ltd v Pan American Airways Inc [1969] 1 QB 616 at 655, [1968] 2 Lloyd’s Rep 459 per Lord Denning MR at 467:

Even if I disagreed, I would follow them in a matter which is of international concern.  The Courts of all the countries should interpret this Convention in the same way.

and he then goes on to overcome two conflicting decisions of the Courts of Malaysia by adopting a ‘liberal interpretation’, and noting that the claim could have been brought in either London or New York, and that the result should be the same in either cases.  See also Fothergill v Monarch Airlines Ltd [1981] AC 251 at 276.

Travaux Preparatoires 

These are the records of debate on a convention.  Whether these records are of any assistance as an aid to interpreting a convention is also a matter for debate.

One opinion is that  they are an aid because they record the breadth of the debate and discussions of the delegates, perhaps identifying policy issues which the convention addresses.  The alternative opinion is that they do little more than record the differing opinions of the delegates for or against a particular article which subsequently appears in the convention, and by which the delegates may do nothing more than identify the national interest of the country they represent.  This raises a serious question about whether they should be regarded as authoritative. 

For example, consider the comment by the Chair of the Convention on Limitation of Liability for Maritime Claims 1976 (Official Records of the International Conference on the Limitation of Liability for Marine Claims, p278). 

...that there were considerable differences of opinion to be overcome before agreement was reached. She hoped the delegations would make an effort to tackle the rest of the discussion in the spirit of compromise. 

(The Convention is set out in the Limitation of Liability for Maritime Claims Act 1989 (Cth), schedule 1)

Moreover, the views of individual delegates to the convention must be of limited relevance and utility at any time. This matter was considered by Lord Scarman in Fothergill v Monarch Airlines Limited (1981) AC 251 per Lord Scarman at 294 referring to the use of travaux preparatoires, la jurisprudence and la doctrine, "as aids only":  

Aids are not a substitute for the terms of a convention; nor is their use mandatory. The Court has a discretion. ... I agree with them [the Court of Appeal] in thinking that the Court must first look at the terms of the convention as enacted by Parliament. But, if there be ambiguity or doubt, or if a literal construction appeared to conflict with the purpose of a convention, the Court must then, in my judgment, have recourse to such aids as are admissible and appear to it to be not only relevant but helpful on the point (or points) under consideration. Mere marginal relevance will not suffice: The aid (or aids) must have weight as well. A great deal of relevant material failed to meet these criteria. Working papers of delegates to the conference, or memoranda submitted by delegates for consideration by the conference, though relevant, will seldom be helpful; but an agreed conference minute of the understanding upon the basis of which the draft of an article of a convention was accepted may well be of great value. 

International Approach by Australian Courts 

Australian courts have, especially over the last 20 years, expressed a willingness to adopt an international approach.  Some observers have suggested that this has occurred only since appeals to the English Privy Council were abolished in 1986, establishing the High Court of Australia as the final appeal court, and enabling Australian Courts to consider decisions beyond the traditional venue of the English courts, particularly the decisions of Canadian and US Courts where an international convention is being considered.  One example in support of that theory is the development of forum non conveniens.
This is particularly evident in maritime law where Australian Courts have recognised the need to adopt an international approach in the interpretation of Conventions consistent with foreign courts dealing with the same issue: , see Brown Boveri (Australia) Pty Ltd v Baltic Shipping Co [1989] 1 Lloyd's Rep 518 per Kirby P at 521, in the NSW Court of Appeal. 

Similar comments were made in a case involving loss and damage to goods carried by air under the Warsaw Convention: SS Pharmaceutical Co Ltd v Qantas Airways Ltd [1991] 1 Lloyd’s Rep 288 per Kirby J at 294 – 5, 298.
Reflection

Do the criteria identified by Lord Scarman in Fothergill v Monarch Airlines Limited (1981) AC 251 at 294 support or conflict with the proposition that there should be a uniform international approach?

Application of Foreign Law 

Australian Courts have no difficulty applying foreign law: Neilson v Overseas Projects Corporation of Victoria Ltd [2005] HCA 54; (2005) 79 ALJR 1736 per Gummow and Hayne JJ at [115] Australian courts know no foreign law; Kirby J at [205] facilitating proof of foreign law; Evidence Act 1995, s79 – Exception: opinions based on specialized knowledge; Makita v Sprowles (2001) 52 NSWLR 705 per Heydon J at [59], [64] and [85], s174 – Evidence of foreign law, s175 – Evidence of law reports of foreign countries, s176 – Questions of foreign law to be decided by judge. This is usually achieved by filing an affidavit from a practitioner qualified in the jurisdiction.  See the Evidence Act 1995, ss48(1), 49, 79, 174 – 176, and the Foreign Evidence Act 1994 (Cth).

In relation to sea carriage, s11 of Cogsa is concerned with jurisdiction and not choice of law, Kim Mellor Imports Ltd v Eurolevant SpA (1986) 7 NSWLR 269. 

Forum non conveniens and lis alibi pendens 

Forum non conveniens:  …the private international law doctrine that courts have a discretionary power to decline jurisdiction when the convenience of the parties and justice would be better achieved by resolving the dispute in another forum.

Lis alibi pendens, (often referred to as lis pendens): 
a suit pending elsewhere
Osborn,  A concise law dictionary, 5th edn, Sweet & Maxwell 1964. 

A proceeding, suit, or case pending in another jurisdiction. If a dispute between a plaintiff and defendant regarding a specific issue is lis alibi pendens, the defendant may invoke this fact as a ground to prevent the plaintiff from instituting the same suit in another court against the defendant.

Butterworths Australian Legal Dictionary, Butterworths 1997.

Australia

The High Court of Australia has adopted the ‘clearly inappropriate forum’ test which is a different test to that applied in England:  Voth v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538.  And see the CLR headnote reporting the arguments put by opposing counsel.

For a comparison between the ‘clearly inappropriate forum’ and the ‘clearly more appropriate forum’ see p557 - 561 (per Mason CJ, Deane, Dawson and Gaudron JJ).  See also Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 at 247, 8; James Hardie Industries Pty Ltd v Grigor (1998) 45 NSWLR 20.
Matters for consideration include convenience to the parties, relative ease of international travel, use of written statements and video technology for cross examination: CE Heath Underwriting & Ins (Aust) Pty Ltd v Barden (Unreported: NSWSC 50132/93, Rolfe J, 19/10/94, BC9403144); the apparent strength or weakness of the plaintiff’s case: Agar v Hyde (2000) 201 CLR 552 at [51], [56] – [61].  See Incitec v Alkimos Shipping [2004] FCA 698; (2004) 138 FCR 496 per Allsop J at 506-508.
Australian jurisdiction will not be a clearly inappropriate forum only because the dispute is governed by a foreign law: Regie National des Usines Renault SA v Zhang [2002] HCA 10, (2002) 76 ALJR 551 at [81].

A plaintiff regularly invoking the jurisdiction of the court prima facie has the right to insist on its exercise: Amwano & Anor v Parbery & Ors [2005] FCA 1804; (2005) 148 FCR 126 per Finklestein J at [17] citing Adeange v Nauru Phosphate Royalties Trust (Unreported, SC Victoria, Hayne J, 8/7/92).

The rationale for the exercise of power to stay a proceeding on the ground of forum non conveniens is to avoid injustice in the sense that it would be oppressive or vexatious to allow the Australian proceeding to continue: Amwano & Anor v Parbery & Ors [2005] FCA 1804; (2005) 148 FCR 126 per Finklestein J at [17] citing Voth v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538 at 555-556; 

Even where the contract contains a foreign jurisdiction clause, a  stay of proceedings will not be granted if the effect of the stay will be to deprive a plaintiff of a legitimate advantage such as the benefit of a statutory right, for example, under the Insurance Contracts Act 1984: Akai Pty Ltd v People’s Insurance Co Ltd (1996) 188 CLR 418; or where the plaintiff is unable to litigate the infringement of an Australian patent outside Australia: Best Australia Ltd v Aquagas Marketing Pty Ltd (1988) 83 ALR 217 at 223 – 34.

In the decision in Akai by the NSW Court of Appeal (reversed by the High Court): Akai Pty Ltd v People’s Insurance Co Ltd (1995) 126 FLR 204 per Sheller J at 224, 225 said that a dispute resolution clause which provides that all disputes be submitted to the Courts of a particular place is not necessarily decisive in determining the proper law of the contract. However, it raises a strong inference that the parties intended that the law of that place should govern. 
For a discussion on this topic see: Reid Mortensen, Duty Free Forum Shopping: Disputing Venue in the Pacific [2001] VUWL Rev 22.

England

The English courts have adopted the ‘clearly more appropriate forum’ test: Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460 per Lord Goff at 476:

The basic principle is that a stay will only be granted on the ground of forum non-conveniens where the court is satisfied that there is some other available forum, having competent jurisdiction, which is the appropriate forum for the trial of the matter, ie, in which the case may be tried more suitably for the interests of all the parties and the ends of justice.
United States

Sinochem International Co. Ltd. V. Malaysia International Shipping Corp. (Supreme Court No. 06-102, March 5, 2007):

<http://www.supremecourtus.gov/opinions/06pdf/06-102.pdf> 
concerns the doctrine of forum non conveniens, under which a federal district court may dismiss an action on the ground that a court abroad is the more appropriate and convenient forum for adjudicating the controversy. See the head note:

(a) A federal court has discretion to dismiss on forum non conven​iens grounds ’when an alternative forum has jurisdiction to hear [the] case, and . . . trial in the chosen forum would establish . . . op​pressiveness and vexation to a defendant . . . out of all proportion to plaintiffís convenience, or . . . the chosen forum [is] inappropriate be-cause of considerations affecting the courtís own administrative and legal problems.’ American Dredging Co. v. Miller, 510 U. S. 443, 447-448. Such a dismissal reflects a courtís assessment of a ‘range of considerations, most notably the convenience to the parties and the practical difficulties that can attend the adjudication of a dispute in a certain locality’ Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 723. A defendant invoking forum non conveniens ordinarily bears a heavy burden in opposing the plaintiffís chosen forum. When the plaintiffís choice is not its home forum, however, the presumption in the plaintiffís favor ìapplies with less force’ for the assumption that the chosen forum is appropriate is then ‘ìless reasonable’î Piper Air-craft Co. v. Reyno, 454 U. S. 235, 255-256. Pp. 5-6.

Previously, forum selection clauses which nominate a forum outside the United States have been held to be prima facie invalid: See Gulf Oil Corp v Gilbert 330 US 501 at 508 (1947) which held that the court must consider and weigh ‘private interest factors’ and ‘public interest factors’ in applying forum non-conveniens.

Private interest factors include:

(a)
relative ease of access to sources of proof;

(b)
availability of compulsory process for attendance of unwilling witnesses, and the cost of obtaining attendance of willing witnesses;

(c)
possibility of views where appropriate;

(d)
practical problems concerning a trial, its ease, expedition and expense.
Public interest factors include:

(a)
administrative difficulties from congestion in the plaintiff’s chosen forum;

(b)
local interest in determining localized disputes;

(c)
interest in having the trial of a diversity case in a forum that is at home with the law governing the action;

(d) 
avoidance of unnecessary problems in the conflict of laws or the application of foreign law;

(e)
unfairness of imposing jury duty on citizens in an unrelated forum.

In The Bremen v Zapata Offshore Co 407 US 1 (1972) at 15 Burger CJ said: 
... in the light of present day commercial realities and expanding international trade we conclude that the forum clause should control absent a strong showing that it should be set aside.

The court also gave an example at 12 of an unreasonable or overly burdensome forum clause as occurring where the selected forum would be:

…so gravely difficult and inconsistent that [plaintiff] will for all practical purposes be deprived of his day in court.

and at 17 where it was held that clause would not be enforced if it was shown that:

…enforcement would be unreasonable or unjust, or that the clause was invalid for such reasons as fraud or overreaching.

See Piper Aircraft v Reyno 454 US 235 at 241; 1982 AMC 214 (1981) at 217.

In the context of passenger tickets an issue of fundamental fairness arises as a valuation standard: Cornwal v Shute 499 US 585 at 595. 

Stay of proceedings and anti-suit injunctions
An Australian Court has power to grant an anti-suit injunction to restrain curial proceedings commenced in a foreign forum, although not governed by the same principles.
The injunction will be granted where the foreign proceedings will interfere with the conduct of the domestic proceedings or would be unduly oppressive:  see CSR Ltd v Cigna Insurance Australia Ltd [1997] HCA 33, (1997) 189 CLR 345 at 396 - 397; CSR Ltd v New Zealand Ins Co Ltd (1994) 36 NSWLR 138; Incitec Ltd v Alkimos Shipping Corporation [2004] FCA 698; (2004) 138 FCR 496.
The power is based on a general discretion which is not confined to closed categories of cases: McHenry v Lewis (1882) 22 Ch D 397 at 407 – 8; National Mutual Holdings Pty Ltd v Sentry Corp (1989) 22 FCR 209; and see NSW Supreme Court Rules P15 r26.  Other examples include an abuse of process or where the proceedings are unjust or oppressive, or where the party has a legal or equitable right not to be sued in a foreign court such as arising under an exclusive jurisdiction clause: British Airways Board v Laker Airways Ltd [1985] AC 58.
These issues were canvassed in CSR Ltd v Cigna Insurance Australia Ltd [1997] HCA 33, (1997) 189 CLR 345, including the principles governing grant of interlocutory anti-suit injunctions restraining proceedings in foreign courts; the nature and sources of jurisdiction to grant anti-suit injunctions;  whether proceedings instituted in foreign court were vexatious or oppressive according to principles of equity; whether prior application for stay or dismissal of foreign proceedings necessary; the relationship between interlocutory anti-suit injunctions and stay of proceedings on forum non conveniens grounds; whether necessary to consider first whether to grant a stay of local proceedings on forum non conveniens grounds, whether the principles governing grant of interlocutory injunctions are applicable to interlocutory anti-suit injunctions; stay of proceedings on forum non conveniens grounds; relevant considerations when proceedings are pending in Australia and abroad; the nature of the test when issues in local and foreign proceedings are not the same; local proceedings brought for dominant purpose of preventing other party from pursuing remedies available only in foreign proceedings; whether, having regard to the controversy as a whole, the local proceedings are vexatious or oppressive.

See Henry v Geoprosco International Ltd [1976] QB 726 which sets out the common law rule. See also Airbus Industrie GIE v Patel [1999] 1 AC 119 per Lord Goff identifying four principles for the grant of an anti-suit injunction.

These principles are equally applicable to arbitration proceedings, such as where an application is made to restrain a proceeding pending resolution under an arbitration agreement for determination by a foreign forum: Hopkins v Diffrex Societe Anonyme (1966) 84 WN (Pt 1) (NSW) 297, [1966] 1 NSWR 797.

As a practical matter, a plaintiff against whom an application is made should seek a conditional stay rather than a final order dismissing the claim, to protect his position in the event that the matter does not proceed in the other forum for any reason, and the orders might include the following:

(a)
the defendant applicant for the stay prosecute its claim in the other forum without unreasonable delay;

(b)
the foreign court accepts jurisdiction;

(c)
all parties necessary to determination of the dispute submit to the foreign jurisdiction without unreasonable delay;

(d)
the defendant applicant not rely on any limitation defence that might arise after the commencement of the present proceedings;

(e)
preservation of any security which has been provided, eg a P&I Club letter of undertaking to pay the claim if judgment given against the defendant;

(f)
any final order of the foreign courts, including exhaustion of final appeals  be determinative;

(g)
liberty to have the matter relisted on an agreed number of days.

Conflict of Laws

Where there is a general conflict of laws, the principle is that matters of procedure are governed by the law of the forum:  The Laws of Australia, Civil Procedures Limitation of Action 5.10.

A conflict of laws should be avoided by an express choice of law clause, with a choice of forum, for example:

This contract is governed by the law of New South Wales and any disputes shall be determined by the Courts at Sydney.

An example of different decisions in two jurisdictions occurred in Peoples Ins Co of China & Anor v Vysanthi Shipping Co Ltd (The ‘Joanna V’) – London arbitration gives award to ship-owner and Chinese Court gives award to cargo interests

Enforcement

Without an ability to enforce an arbitrator’s determination or a Court judgment there is a hollow victory.  Determinations and judgments are not universally enforceable, but dependent on the relevant laws for enforcement.   
Judgments of foreign Courts were historically not recognised and unenforceable at common law.  Generally, at common law, a foreign judgment will only be recognised where the court exercised personal jurisdiction, ie in personam proceedings: see Newcom Holdings Pty Ltd v Funge Systems Inc [2006] SASC 284 where the court declined to enforce an order of the US Bankruptcy Court in related South Australian proceedings.
In Australia, an important example is the absence of provisions giving recognition to US judgments under the Foreign Judgments Act 1991 (Cth), and vice versa, but this has changed to a limited extent concerning enforcement of monetary judgments obtained in civil proceedings conducted by the US FTC, US S&EC, US Future Trading Commission and the ACCC to provide monetary restitution to consumers, investors or customers who suffered economic harm as a result of being deceived, defrauded or misled. Interestingly this does not include consumer compensation for proceedings by ASIC in relation to financial services, being similar consumer protection provisions to the Trade Practices Act in relation to goods and services: see the ASIC Act 2001 (Cth)  ss 12AA to 12HD.
See the US Free Trade Agreement Implementation Act 2004 (Cth) Art 14.7 which gave effect to the Australia-United States Free Trade Agreement signed 18 May 2004 (AUSFTA) and entered into force 1 January 2005 [2005] ATS 1: see http://www.dfat.gov.au/trade/negotiations/us_fta/ final-text/index.html:

Article 14.7 : Recognition And Enforcement of Monetary Judgments

1. The Parties recognize the importance of civil proceedings by the FTC, U.S. Securities and Exchange Commission, U.S. Commodity Futures Trading Commission, Australian Securities and Investments Commission, and the ACCC to provide monetary restitution to consumers, investors, or customers who have suffered economic harm as a result of being deceived, defrauded, or misled. The Parties further recognize the importance of facilitating cross-border recognition and enforcement of monetary judgments obtained for such purposes.

2. When an agency listed in paragraph 1 obtains a civil monetary judgment from a judicial authority of a Party for the purpose of providing monetary restitution to consumers, investors, or customers who have suffered economic harm as a result of being deceived, defrauded, or misled, a judicial authority of the other Party generally should not disqualify such a monetary judgment from recognition or enforcement on the ground that it is penal or revenue in nature or based on other foreign public law, including where such judgment contains provisions for recovery of monies or other disposition in the event that restitution is impractical or for payment of expenses related to the collection or distribution of such a monetary judgment.

3. The judicial authorities of a Party should consider the recognition or enforcement of provisions for monetary judgments described in paragraph 2 separately from other provisions of the judgment, to the extent such other provisions are deemed to be penal or revenue in nature or based on other foreign public law for the purposes of recognition or enforcement.

4. Nothing in this Article is intended to affect whether any other category of law or judgment is appropriately viewed as penal or revenue in nature or based on other foreign public law for the purposes of the recognition or enforcement of foreign judgments.

5. Each Party’s agencies listed in paragraph 1 should cooperate with the relevant agencies of the other Party, where feasible and appropriate, in facilitating the identification of consumers, investors, and customers described in paragraph 2 and on other matters relating to payment of monetary judgments.

6. The Parties shall work together to examine the scope for establishing greater bilateral recognition of foreign judgments of their respective judicial authorities obtained for the benefit of consumers, investors, or customers who have suffered economic harm as a result of being deceived, defrauded, or misled; and shall report on the feasibility and appropriateness of, and progress toward, greater recognition of such foreign judgments at the first meeting of the Joint Committee.

and see J Hogan-Doran, Enforcing Australian judgments in the United States (and vice versa): How the long arm of Australian courts reaches across the Pacific (2006) 80 ALJ 361. 
On this analysis, the AUSFTA has no effect in relation to enforceability of court judgments arising out of commercial contracts.  However, it remains to be seen how this will develop in the future.  In Newcom Holdings Pty Ltd v Funge Systems Inc [2006] SASC 284 the court declined to enforce an order of the US Bankruptcy Court in related South Australian proceedings.

How then are foreign judgments enforced in such situations?

The common law rules are applied: see Nygh & Davies, Conflict of Laws in Australia, Ch 4.
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	Activity

	
	Identify the common law laws for enforcement of foreign judgments.

Hint:  see P Nygh and M Davies, Conflict of Laws in Australia.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Effectively, the common law rules require the presence in the jurisdiction of the person or company against whom the judgment is to be enforced, or in some circumstances, where the personal consents to appear (in the sense of entering an appearance): Emanuel v Symon [1908] 1 KB 302 (CA) at 313-4; Singh v Rajah of Faridkote [1894] AC 670 at 686; or is deemed to have submitted to the jurisdiction: Victorian Phillip Stephan Photo Litho Co v Davies (1890) 11 LR (NSW) 257; De Santis v Russo [2002] 2 Qd R 230.

In addition to the common law rules,  there are a number of other means of  obtaining a judgment and enforcement relevant to international trade and transport:

· In Admiralty, a foreign judgment can be enforced against property within the jurisdiction by:

· arrest of a ship (and sometimes a sister or surrogate ship) to obtain security for a debt (even where the debt claimed has not yet matured to a judgment): see the Admiralty Act 1988 (Cth) s4;

· where foreign claims are recognised and brought against the ship sale fund held by the Admiralty Court: see the Admiralty Act and Rules;

·   Pursuant to international conventions:

· Eg, in relation to international carriage by air: see the Warsaw Convention Arts 28 r1  (plaintiff’s option, carrier ordinarily resident, principal place of business, establishment by which the contract was made, or place of destination; and 30 r3 (consignor has right against first carrier, consignee against the last carrier, and both may claim against carrier when destruction, loss, damage or delay took place).    
Arbitration awards
The determination of an arbitrator is referred to as an arbitration ‘award’.  Its enforceability in an international arbitration is given effect by the International Arbitration Act 1974 which contains the relevant conventions in its schedules:
Schedule 1, Convention on the Recognition and Enforcement of Foreign Arbitral Awards New York 10 June 1958 (New York Convention 1958);

Schedule 2, Uncitral Model Law on International Commercial Arbitration;

Schedule 3, Convention on the Settlement of Investment Disputes between States and Nationals of other States (ICSID Convention)

Court judgments

The underlying principle for enforcement of foreign judgments is reciprocity.
Commonwealth, States and Territories
The Foreign Judgments Act 1991 (Cth) s5 provides for substantial reciprocity of treatment to be assured in relation to the enforcement of money judgements, and s13 provides that money judgements are unenforceable if there is no reciprocity.  But this does not apply to enforcement under the International Arbitration Act 1974 (Cth); s6 sets out the conditions and procedure for having a foreign judgement registered in an Australian Court; s7 provides for the setting aside of a registered judgement and identifies some 11 matters where a judgement must be set aside, and in s7(b) allows a discretion; s8 provides for a stay of enforcement of a registered judgement.
Asset preservation orders

The use of an asset preservation order, or Mareva Order, is an important legal weapon for ensuring there are assets available for the enforcement of judgments.
Conceptually, there are similarities with the Admiralty in rem procedure for the arrest of a ship to obtain security to satisfy a claim.
The leading English case is Mareva Compania Naviera SA v International Bulkcarriers SA [1975] 2 Lloyd’s Rep 509, and the principles have been approved by the High Court of Australia: Jackson v Sterling Industries Ltd (1987) 162 CLR 612; Reid v Howard (1995) 184 CLR 1; Witham v Holloway (1995) 183 CLR 525; Patrick Stevedores Operations No 2 Pty Ltd v MUA (1998) 195 CLR 1; Cardile v LED Builders Pty Ltd (1999) 198 CLR 380; Pelechowski v The Regr, CA (NSW) (1999) 198 CLR 435. 

These orders are available in Australian jurisdictions:

· Federal jurisdiction to prevent the removal of assets from the jurisdiction: see the Federal Court of Australia Act 1973, s23; Jackson v Sterling Industries (1987) 162 CLR 612 at 623; Cardile v LED Builders Ltd [1999] HCA 18 at [57]; (1999) 198 CLR 380 at 403, and as an incidental power; BWK Elders (Australia) Pty Ltd v Westgate Wood Co Pty Ltd [2001] FCA 1844; Consolidated Constructions Pty Ltd v Bellenville Pty Ltd [2002] FCA 1513.  But note the potential limitation where such an order was sought awaiting conclusion of proceedings in a foreign jurisdiction: Mercedes-Benz AG v Leiduck [1995] 3 All ER 929;

· States jurisdictions: eg in NSW see the Supreme Court Act 1970 (NSW) ss23 and 66.

An advantage to an asset preservation order is that the court is not required to consider whether there is a serious question to be applied, and, where the balance of convenience lies:  Davis v Turning Properties Pty Ltd [2005] NSWSC 742 per Campbell J at [37].

There are however, three constraints on the grant of an order: see Briscoe  Freezing orders hot up (2005-6) Bar News Summer 59 at 61, citing The Siskina [1990] AC 210:

1
The plaintiff must establish that it has a pre-existinbg cause of action;

2
A freezing order can only be granted in protection of a cause of action which the court has jurisdiction to enforce by final judgment.  The court should not grant an order where a foreign court has jurisdiction over the cause of action;

3
The long-arm service rules of court do not permit service outside the jurisdiction even though the respondent has assets within the jurisdiction: see UCPR P11 and Schedule 6 par (n).
These constraints are likely to be removed if draft uniform rules of court in Australia and New Zealand are adopted: Biscoe p61.

The prevailing view is that courts should assist each other: Credit Suisse Fides Trust SA v Cuoghi [1998] QB 818 (CA) at 827

The usual form of the order is found in a number of cases: Babanaft Int’l Co SA v Bassatne [1990] Ch 13; Republic of Haiti v Duvalier [1990] 1 QB 202; Derby & Co Ltd v Weldon (no 1) [1990] Ch 48; Baltic Shipping Co v Translink Shipping Ltd & Translink Pacific Shipping Ltd [1995] 1 Lloyd’s Rep 673 at 674; Bank of China v NBM LLC [2002] 1 Lloyd’s Rep 506 at 507-8 (additional words to be inserted into form of Order).
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	Activity

	
	By reference to the cases, prepare a draft mareva order/asset preservation order.

This is a self-study activity to be completed in your personal notebook.

	
	Notes
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