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International Agreements and Conventions
· Convention on the Recognition and Enforcement of Foreign Arbitral Awards New York 10 June 1958 (New York Convention 1958)

· Uncitral Model Law on International Commercial Arbitration

· Convention on the Settlement of Investment Disputes between States and Nationals of other States (ICSID Convention)
Statutes
Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth), s11
· Civil Aviation (Carriers’ Liability) Act 1959 (Cth), Warsaw Convention Art 32

· Federal Court of Australia Act 1976 (Cth), ss4, 53A to 54 

· Federal Court Rules 1988, Order 72
· International Arbitration Act 1974 (Cth)

· Schedule 1, Convention on the Recognition and Enforcement of Foreign Arbitral Awards New York 10 June 1958 (New York Convention);

· Schedule 2, Uncitral Model Law on International Commercial Arbitration;

· Schedule 3, Convention on the Settlement of Investment Disputes between States and Nationals of other States (ICSID Convention)

New South Wales

· Commercial Arbitration Act 1984 (NSW)

· Civil Procedure Act 2005 (NSW) Part 5 – Arbitration of proceedings, ss35 - 41

· Uniform Civil Procedure Rules 2005 (NSW), Part 20 Division 2 rr20.8 – 20.12
Introduction

This module examines current Australian law and practice available for resolving international commercial disputes concerning commodity contracts, transport, finance and marine insurance using mediation or arbitration.  The discussion is principally concerned with arbitration, although mediation has become a significant procedure since the 1980’s.
Australian jurisdictions have contemporary institutional infrastructure supporting arbitration and mediation as alternate dispute resolution ("ADR") procedures for resolving maritime disputes. The principal institutions are: 
· Federal Court of Australia, exercising an Australia wide jurisdiction;
· Supreme Courts of the States and Australian Capital Territory, exercising State jurisdiction, but with the ability to transfer disputes to another State of Australia under cross-vesting legislation, eg Jurisdiction of Courts (Cross-Vesting) Act 1987 (NSW).
The principal legislation is contained in the International Arbitration Act 1974 (Cth), which adopts the New York Convention, the Uncitral Model Law and the ICSIC Convention (not discussed here).
Court rules also provide for resolution by arbitration and mediation. This module deals with the Federal Court Act and Rules, and the New South Wales Supreme Court Act and Rules. 

In addition there are a number of other institutions and rules which are available to parties for the conduct of an arbitration: eg, Institute of Arbitrators and Mediators Australia (IAMA), International Chamber of Commerce (ICC), London Court of International Arbitration (LCIA),  Sydney Maritime Arbitration Rules and terms (SMART), Maritime Law Association of Australia and New Zealand (MLAANZ) as well as professional associations which can appoint arbitrators if the parties can not agree.

During 1995, a number of legislative amendments were announced to Cogsa 1991, and the Trade Practices Act, Part X which may increase the role of arbitration and mediation in resolving new areas of maritime disputes in Australia. These changes are also discussed in this module.
ADR procedures involving arbitration and mediation are increasingly popular in Australia as a commercially attractive means of resolving disputes outside the courts.  
The possibilities for international arbitration are also expanding,  including acceptance in the United States that there should be no bar to foreign arbitration involving a US party:  Vimar Seguros Y Reaseguros SSA v MV Sky Reefer 1995 WL 360200 (US) in which the US Supreme Court held that foreign arbitration clauses are enforceable.

Australia has adopted an international approach through implementation of the New York Convention and the Uncitral Model Law. 

This includes a policy of harmonisation giving effect to: 

· Comity of Nations; 

· Consistency in the application of international law; 

· Certainty in the international community. 

The popularity of mediation in Australia arises from its non-aggressive form of structured negotiation with a neutral chairman working towards a win-win resolution acceptable by all the parties. 

The increased popularity of arbitration reflects: 

...a clearly demonstrated upsurge of interest and activity in commercial arbitration throughout the world....The primary manifestation of the upsurge is to be seen in the increasing volume of international arbitrations, very notably in the Asia-Pacific region of the world. For example, the ICC International Court of Arbitration recorded an increase of 80 per cent in the number of parties in its overall filings in the decade 1981 to 1990. The regional breakdown showed an increase of 230 per cent in the number of parties from the Asia-Pacific region over this decade.
(The Hon Sir Laurence Street AC, KCMG, formerly Chief Justice of New South Wales, in his Foreword to Jacobs, International Commercial Arbitration, page 7). 

This increased popularity of arbitrations seems largely due to a number of informal and formal aspects.  The informal aspects have been described by Sir Laurence Street: 

It is an activity extending across national borders, characterised by a community of approach amongst the nations of the world. The comity that exists between its practitioners from different countries, and the universality of the value and application of learned writings in this field, provide additional fibres to aid in weaving the fabric of powerful co-existence and understanding between nations. Its treaties and Conventions are service-oriented, presenting no real threat or challenge to individual sovereignty; hence they tend to be universally observed in the spirit as well as the letter...This mechanism, arbitration, that once served almost in splendid isolation the specialist requirements of shipping, insurance and some commodities trades, now pervades the whole world of international commerce...

(Jacobs, International Commercial Arbitration, p8)
and by Marcus Jacobs QC:

Arbitration possesses many advantages for dispute resolution in the international context. For example, differences in the legal systems of commercial nations create uncertainties with respect to traditional dispute resolution mechanisms such as litigation...Businessmen and businesswomen may feel uncomfortable interpreting and applying the legal principles embodied in another nation's commercial code or case law. 

(Jacobs, International Commercial Arbitration, Preface, p9) 

Choices 
International commercial disputes can be determined by a number of means, the principal being:

· Court determination;

· Arbitration determination;

· Mediation.
The parties may, and often do set out in their contract the procedures to be used for resolving disputes.  Often, the contract will provide a regime escalating through the following dispute resolution processes, often with time limits for each step:

1
Direct negotiations between nominated or senior officers who are not directly or personally involved in the subject matter of the dispute;

2
Mediation, with a qualified mediator appointed by a neutral professional body;

3
Arbitration, with one or more (usually three) qualified arbitrator(s) appointed by a neutral professional body.

By drafting an appropriate clause, the parties can exclude or limit the jurisdiction of the courts, by giving jurisdiction to the arbitrator.  Direct negotiations and mediation do not raise issues of jurisdiction as they involve consensual processes and do not result in a determination.

Arbitration

As an initial issue it is important to distinguish between domestic and international arbitrations.

Domestic arbitration procedures do not have the benefit of international enforcement: see Commercial Arbitration Act 1984 (NSW), ss33, 53.  It is important in international transactions, to use arbitration procedures which provide an award which can be enforced outside the jurisdiction.

In international transaction, the courts interpret arbitration clauses widely and flexibly:  Ashville Investments Ltd v Elmer Contractors Ltd [1989] QB 488; Dowell Australia Ltd v Triden Contractors Pty Ltd [1982] 1 NSWLR 508 at 515; Roose Industries Ltd v Ready Mix Concrete Ltd [1974] 2 NZLR 246; Wealands v CLC Contractors Ltd [1999] 2 Lloyd’s Rep 739; Societe Commerciale de Reassurance v Eras International Ltd [1992] 1 Lloyd’s Rep 570; Francis Travel Marketing Pty Ltd v Virgin Atlantic Airways Ltd (1996) 39 NSWLR 160 at 165-166.

The usual form of words is to refer to:

…any dispute arising out of or in relation to this contract or breach thereof…

See: IBM Australia Ltd v National Distribution Services Pty Ltd (1991) 22 NSWLR 466 (CA) per Kirby P at 472, Clarke JA at 477B and 483, and Handley J at 487; Paper Products Pty Ltd v Tomlinsons (Rochdale) Ltd (1993) 43 FCR 439 per French J at 448; Ethiopian Oilseeds v Rio del Mar Foods Inc [1990] 1 Lloyd’s Rep 86 per Hirst J at 90ff and 95-96 (arising out of includes actions in tort).  In Hi-Fert Pty Ltd v Kiukiang Maritime Carriers Inc (No 5) (1998) 90 FCR 1 the narrower words ‘arising from’ were considered. 

International Disputes 

Australia has adopted the Uncitral Model Law, but because it is not compulsorily applicable, if the parties opt out and use some other rules, such as the ICC Rules, there are serious and probably unintended consequences for parties in international disputes, see Marcus Jacobs QC  Institutional Commercial Arbitration, p1, where he identifies the consequences:

Definition 

The statutory definition of an international commercial arbitration in the Act, and of an international arbitration in Art 1 of the Model Law is lost (p1,2). 

Recognition and Enforcement 

Opting out causes a loss of the benefit of Articles 35 and 36 of the Model Law, and the parties are left without any statutory enforcement procedure, except for an International Centre for the Settlement of Investment Disputes ("ICSID") award (p2,3). 

Jacobs (p2,3) points out that there is substantial authority for the proposition that the parties can not confer jurisdiction upon a court by an agreement between them. 

He also argues that the enforcement procedures under the New York Convention do not assist and the parties are left with a circuitous route to enforcement (p2,3). 

Interim Measures 

The enforcement of interim measures of protection which are similar to the enforcement of awards under Article 17 of the Model law are not available (p3). 

Status of alternative rules 

The Model Law has the force of law in Australia, but other rules do not (p3). 

Recourse procedure 

The Model Law Article 34 procedures for recourse against an award do not apply (p4). 

Evidence 

No assistance under Article 27 of the Model Law is available for taking evidence (p4). 

Jurisdiction and curial assistance 

The parties lose the benefit of Article 16(1)-(3) of the Model law. These provisions allow the tribunal to either rule on its jurisdiction as a preliminary question or reserve its decision until it gives its award (p4). 

Curial assistance for appointment of members of the arbitral tribunal 

The parties also lose the benefit of Article 11(3) with the possible failure of the arbitration agreement (p4). 

In considering an international commercial arbitration a number of issues should be addressed: 

· international enforceability of awards 

· reputable institutions 

· availability of impartial, reputable and experienced arbitrators with relevant technical knowledge 

· established procedural rules (including simplified procedures) 

· party autonomy 

· more expeditious resolution 

· potential costs savings 

· confidentiality 

Arbitration Procedures 

There are two sets of rules concerned with procedure and enforceability adopted in Australia and set out as schedules to the International Arbitration Act 1974 (Cth): 

New York Convention 1958, in schedule 1 (some in slightly amended form); 

Uncitral Model Law, in schedule 2 as part of the domestic law of Australia. 

The effect of these provisions is that an arbitration determination in Australia is in fact more enforceable in more foreign jurisdictions than a Court decision. 

Mediation agreements do not form part of these arrangements, but the current consensus is that they are enforceable as part of general contract law, as they reflect a written agreement between the parties. 

Enforceability of Arbitration Awards 

Arbitration awards are enforceable under the New York Convention 1958. As a general proposition, there is more scope for enforcing arbitration awards under the New York Convention than for enforcement of a court judgment. 

Court judgments are enforceable by reciprocal arrangements giving effect to the judgments of certain courts:  The Foreign Judgments Act 1973 (NSW) and the Foreign Judgments Act 1991 (Cth) apply. These arrangements are discussed in the module 2 – Law and jurisdiction. 
New York Convention 1958 

The International Arbitration Act adopts the New York Convention: 
	Section 
	Issue 

	7 
	enforcement of foreign arbitration agreements 

	8 
	recognition of foreign awards 

	9 
	evidence of awards and arbitration agreements 


And adopts the Uncitral Model Law:
	Section 
	Issue 

	16 
	Model Law has the force of Law in Australia 

	17 
	Use of Uncitral and working group documents in interpreting the Model Law 

	18 
	The State Supreme Courts have jurisdiction for the purposes of Article 6 of the Model Law 

	19 
	Declaration of public policy under Articles 34 and 36 of the Model law in relation to fraud or corruption, or breach of the rules of natural justice in connection with the award 

	21 
	Model Law does not apply where the parties so agree and they may opt out 

	23 
	Orders under Article 17 of the Model law for interim measure of protection, and security 

	24 
	Consolidation of arbitral proceedings 

	25 
	Interest for the period between when the cause of action arose and the date of the award 

	26 
	Interest from the date of the award to date of payment 

	27 
	Arbitrator has discretion in directing which party is to pay the costs of the arbitration 

	28 
	Liability of the arbitrator limited to fraud 

	29 
	Party may be represented for presentation of evidence and argument in oral hearings or proceedings based on documents 


The Model Law applies only to international commercial arbitrations, Article 1(1). 

Most references to arbitration in an international trade transaction (contract, transport, finance and marine insurance) will come within this definition as involving international issues, and commercial matters. 
The International Arbitration Act allows parties to opt out of the Uncitral Model Law, but in the context of international arbitrations there are very real dangers associated with doing so, not the least of which is the potential loss of international enforceability of the award
(see Jacobs, Institutional Commercial Arbitration In Australia: Why consideration Should be Given to Choosing The London Court of International Arbitration, Vol 9, 4 International Arbitration Report April 1994, p1). 
Statements of claim and Defence are documents signed by or on behalf of a party, but are not defined in the Uncitral Model Law, William Company v Chy Kong Agency Co Ltd and Guangzhou Ocean Shipping Co (Unreported: High Court of Supreme Court of Hong Kong 17/2/93) per Kaplan J at p10 and referred to Hissan Trading Co Ltd v Orkin Shipping (1992) CL 39 (High Court of Supreme Court of Hong Kong, 8/9/92),  where there was reliance on correspondence between solicitors prior to proceedings. Mayo J held that Article (2) "precludes the adoption of memoranda in writing being relied on which post-date the agreement to arbitrate". This was not followed by Kaplan J at p13 dealing with the "reductio ad absurdum". 

As a matter of policy, the Uncitral Model Law should be interpreted consistently with the definition of an arbitration agreement in the New York Convention Article II(2), and this may provide a resolution. 

Jacobs International Commercial Arbitration, para 5.250 says there must be a stipulation that the Bill of Lading is subject to the terms of the charterparty, and three conditions must be satisfied for validity:
· Words of incorporation must be found in the Bill of Lading without reference to the terms of the charterparty; 

· Words of incorporation must apply to describe the charterparty clause; 

· The charterparty clauses must be consistent with the Bill of Lading terms. 

Also, the formal requirements of the New York Convention, Article II must be satisfied. It is not enforceable if the party against whom the award is to be enforced can prove a lack of knowledge of the arbitration clause in the charterparty. But prescription of knowledge is likely to prevail where there are standard forms of general conditions with widespread use in the trade. 

In The Heidberg [1994] 2 Lloyd’s Rep 287 (A ship of this name later became involved in a case involving interpretation of the Limitation Convention 1976) the bill of lading provided for the arbitration clause of an unidentified charterparty to be incorporated in the bill. But at the time the bill of lading was issued only a written contract of affreightment on the "Synacomex" form existed, and this provided for arbitration in Paris, whilst an oral contract had been made incorporating the amended Centrocom arbitration clause which provided for London arbitration. Diamond J held at p311 that the bill of lading did not incorporate the terms of the charterparty which had not been reduced to writing at the time the bill was issued, and the oral contract was not enough: 

It would in my view by detrimental to the transferability of bills of lading and to their use in international trade to hold that an incorporation clause in a bill of lading is capable of incorporating a charterparty which has not been reduced into writing. Such a decision would involve that the transferee would be offered by collateral oral terms which do not appear in any document.

and at p310:

What is transferred to the consignee or indorsee consists, and consists only, of the terms which appear on the face and reverse of the bill of lading. Thus collateral oral terms are not transferred; see Leduc v Ward (1888) 20 QBD 475; The Ardennes (1950) 84 LLR 340. 

Forum non-conveniens

Forum non-conveniens issues will arise in the interpretation and construction of an arbitration clause: see Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR at 241, cited by the majority in Voth [1990] 171 CLR at 550.   The High Court of Australia declined to follow and apply the principles governing forum non conveniens determined by the English House of Lords in Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460;  Voth v Manildra Flour Mills Pty Ltd  [1990] 171 CLR 538, on appeal from the Supreme Court of NSW (1989) 15 NSWLR 513, reversed;  Goliath Portland Cement Co Ltd v Bengtell (1994) 33 NSWLR 414 per Gleeson CJ at 420; Huddart Parker Limited v The Ship "Mill Hill" (1950) 81 CLR 502 at 508-9; Compagnie des Messageries Maritimes v Wilson (1954) 94 CLR 577 at 582, 585 and 589-591.  Agreement to submit to arbitration will, in the absence of count availing reasons, stay proceedings in the Court.
Historically, arbitration clauses have nominated arbitration in London, but there has been a trend in more recent time for either arbitration in Australia, or a dual locality clause providing for the arbitration to take place where the events giving rise to the dispute occur, either at the shippers or the buyers end.

This topic is considered in more detail in the module  – Law and jurisdiction.
Stay of Court proceedings 

Where there is an international dispute, there is no discretion and a stay must be granted. See the International Arbitration Act, s7 which grants a stay if the New York Convention or the Uncitral model law apply: see  Tanning Research Laboratories Inc v O'Brien (1990) 64 ALJR 211;  Huddart Parker Limited v The Ship "Mill Hill" (1950) 81 CLR 502 at 508-9 where an arbitration agreement concerning salvage services was made between owners of the ‘Mill Hill’ and owners of the salvage tug, was held to be binding on the master and crew of the tug as to the character and amount of salvage reward, but not binding as to the forum which nominated an arbitrator in London leading to the possibility of two arbitrations – one in London and one in Australia; Compagnie des Messageries Maritimes v Wilson (1954) 94 CLR 577  at 582, 585 and 589-591 where it was held that agreement to submit to arbitration will, in the absence of countervailing reasons, stay proceedings in the Court.

This topic is considered in more detail in the module  – Law and jurisdiction.

Arbitration in International trade contracts

Drafting an arbitration clause 

A clause in an international commercial agreement should contain a clear statement of a number of elements:

1
Governing law;

2
Which body should be approached for appointment of an arbitrator;

3
Which rules are to apply to dispute resolution;

4
How many arbitrators are to be appointed, and their roles whether to act as advocates for each party appointing them, or to act independently;

5
Where the arbitration is to be held;

6
What language is to be used for the procedure, evidence and award of the arbitration, including oral statements, written submissions, documents in evidence (including translations where necessary).

Commodity contracts

References to mediation or arbitration are made by appropriate clauses in the agreement, rather than by legislation.
	[image: image1.wmf]
	Activity

	
	Draw an ADR clause for inclusion in a contract for the international sale of goods.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




International Transport 

There is plenty of scope in Australia for maritime matters to be referred to arbitration or mediation. This is done by a contract term.
Admiralty Act 1988 (Cth)

A wide range of maritime claims are identified in the Admiralty Act 1988 (Cth) s4, and are defined as either "proprietary maritime claims" or "general maritime claims".

Carriage of Goods by Sea Act 1991 (Cth) (Cogsa).
Carriage of Goods by Sea Act 1991 (Cth)
The International Arbitration Act is expressed not to affect the operation of sections 11 and 16 of the Carriage of Goods by Sea Act 1991 (Cth) ("Cogsa"). These sections contain provisions preventing the ouster of jurisdiction of Australian Courts: 

s11  Construction and jurisdiction

(1)
All parties to:

(a)
a sea carriage document relating to the carriage of goods from any place in Australia to any place outside Australia; or

(b)
a non‑negotiable document of a kind mentioned in subparagraph 10(1)(b)(iii), relating to such a carriage of goods;

are taken to have intended to contract according to the laws in force at the place of shipment.

(2)
An agreement (whether made in Australia or elsewhere) has no effect so far as it purports to:

(a)
preclude or limit the effect of subsection (1) in respect of a bill of lading or a document mentioned in that subsection; or

(b)
preclude or limit the jurisdiction of a court of the Commonwealth or of a State or Territory in respect of a bill of lading or a document mentioned in subsection (1); or

(c)
preclude or limit the jurisdiction of a court of the Commonwealth or of a State or Territory in respect of:

(i)
a sea carriage document relating to the carriage of goods from any place outside Australia to any place in Australia; or

(ii)
a non‑negotiable document of a kind mentioned in subparagraph 10(1)(b)(iii) relating to such a carriage of goods.

(3)
An agreement, or a provision of an agreement, that provides for the resolution of a dispute by arbitration is not made ineffective by subsection (2) (despite the fact that it may preclude or limit the jurisdiction of a court) if, under the agreement or provision, the arbitration must be conducted in Australia.

And also note s10:

10  Application of the amended Hague Rules

(1)
The amended Hague Rules only apply to a contract of carriage of goods by sea that:

(a)
is made on or after the commencement of Schedule 1A and before the commencement of Part 3; and

(b)
is a contract:

(i)
to which, under Article 10 of the amended Hague Rules, those Rules apply; or

(ii)
subject to subsections (1A) and (2)—for the carriage of goods by sea from a port in Australia to another port in Australia; or

(iii)
contained in or evidenced by a non‑negotiable document (other than a bill of lading or similar document of title), being a contract that contains express provision to the effect that the amended Hague Rules are to govern the contract as if the document were a bill of lading.

Note:
The amended Hague Rules are set out in Schedule 1A—see ss 4(1) and 7(1).

(1A)
If a contract for the carriage of goods by sea referred to in subparagraph 10(1)(b)(ii) is contained only in, or evidenced only by, a consignment note, the amended Hague Rules apply to the contract only if paragraph 5 of Article 10 of those Rules so requires.

(2)
The amended Hague Rules do not apply in relation to the carriage of goods by sea from a port in any State or Territory in Australia to any other port in that State or Territory.
Cogsa s11 is limited to a ‘negotiable sea carriage document’ and a ‘sea carriage document’ defined in the amended Hague Rules Schedule 1A, see Art 1(f) and (g):
(f)
“Negotiable sea carriage document” means:
(i)
a bill of lading (other than a bill of lading that, by law, is not negotiable); or

(ii)
a negotiable document of title that is similar to a negotiable bill of lading and that contains or evidences a contract of carriage of goods by sea.
(g)
“Sea carriage document” means:
(i)
a bill of lading; or
(ii)
a negotiable document of title that is similar to a bill of lading and that contains or evidences a contract of carriage of goods by sea; or
(iii)
a bill of lading that, by law, is not negotiable; or
(iv)
a non‑negotiable document (including a consignment note and a document of the kind known as a sea waybill or the kind known as a ship’s delivery order) that either contains or evidences a contract of carriage of goods by sea.
[NOTE: These Rules do not apply to all sea carriage documents—see Article 10.] 
and see Art 10:
1.
Subject to paragraph 6, these Rules apply to sea carriage documents relating to the carriage of goods from ports in Australia to ports outside Australia regardless of the form in which the sea carriage document is issued.
 [NOTE:
For the meaning of “sea carriage document”, see paragraph 1 (g) of Article 1.]

2.
Subject to paragraph 6, these Rules apply to the carriage of goods by sea from ports outside Australia to ports in Australia, unless one of the Conventions mentioned in paragraph 3 (or a modification of such a Convention by the law of a contracting State) applies, by agreement or by law, to the carriage, or otherwise has effect in relation to the carriage.
3.
The Conventions are:

(a)
the Brussels Convention;
(b)
the Brussels Convention as amended by either the Visby Protocol or the SDR Protocol or both;
(c)
the Hamburg Convention.
4.
Subject to paragraphs 5 and 6, these Rules apply to a sea carriage document that contains or evidences a contract for the carriage of goods by sea from a port in a State or Territory in Australia to a port in another State or Territory in Australia.

5.
If a contract for the carriage of goods by sea from a port in a State or Territory in Australia to a port in another State or Territory in Australia is contained only in or evidenced only by a consignment note, these Rules apply only if the goods:

(a)
are to be carried onwards by sea to, or are being carried onwards by sea from, a port outside Australia; and

(b)
have been declared to the carrier in writing to be international cargo.

6.
These Rules do not apply to the carriage of goods by sea under a charterparty unless a sea carriage document is issued for the carriage.

7.
These Rules apply to a sea carriage document issued under a charterparty only if the sea carriage document is a negotiable sea carriage document, and only while the document regulates the relationship between the holder of it and the carrier of the relevant goods.
S11 and the amended Hague Rules set out above were amended in 1997.  Prior to the 1997 amendments the Act and AHR referred to a bill of lading or a similar document of title relating to the carriage of goods, which in turn was more restricted than the broader words of Scoga s9. The difference is that a charterparty was not a similar document of title under Cogsa 1991, s11 and is not a sea carriage document under the current s11 and Art 10(6) unless Art 10(7) applies.
Cogsa s11 replaces the Sea-Carriage of Goods Act 1924 (Cth) (Scoga) s9:

(1)
All parties to any bill of lading or document relating to the carriage of goods from any place in Australia to any place outside Australia shall be deemed to have intended to contract according to the laws in force at the place of shipment, and any stipulation or agreement to the contrary, or purporting to oust or lessen the jurisdiction of the courts of the Commonwealth or of a State in respect of the bill of lading or document, shall be illegal, null and void, and of no effect. 

(2) 
Any stipulation or agreement, whether made in the Commonwealth or elsewhere, purporting to oust or lessen the jurisdiction of the courts of the Commonwealth or of a State in respect of any bill of lading or document relating to the carriage of goods from any place outside Australia to any place in Australia shall be illegal, null and void, and of no effect. 

which was repealed with the introduction of Cogsa 1991, though the decisions on section 9 are indicative of the interpretation of section 11: see Compagnie des Messageries Maritimes v Wilson (1954) 94 CLR 577; where the High Court of Australia held that the law governing a contract for carriage from another country into Australia may be foreign law, but the contract can not oust the jurisdiction of the Australian Courts; see also Sonmez Denizcilik Ve Ticaret Anomin Sirketti v The MV "Blooming Orchard" (Unreported: NSW Supreme Court, Carruthers J, 20/12/90) which held the section is concerned with jurisdiction and not choice of law; Kim Mellor Imports Pty Ltd v Eurolevant SPA (1986) 7 NSWLR 269 which held that a clause providing for arbitration in another country offends the section but did not prevent the ship owner who was not a party to the bill of lading from relying on a foreign arbitration clause in the bill of lading by virtue of a Himalaya Clause, and see Furness Withy (Aust) Pty Ltd v Metal Distributors (UK) Ltd (The Amazonia) [1989] 1 Lloyd’s Rep 403 which is an English decision concerning a voyage charterparty which incorporated the Act by reference; and the section applies only to bills of lading or a document relating to carriage of goods, John Churcher Pty Ltd v Mitsui & Co (Australia) Ltd [1974] 2 NSWLR 179. 

In Mogal Freight Services Pty Ltd v Comalco Aluminium Limited & Ors  (Unreported: Federal Court of Australia, Sheppard J, 18/3/93) and on Appeal (Unreported: Full Federal Court, 1/10/93), a consignment note was held to be a similar document of title. 
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	Activity

	
	What is the status of a:
(a) 
consignment note;

(b)
way bill;

(c)
house bill of lading;

(d)
charterparty bill of lading;
under carriage of goods by sea legislation.

This question may be answered by reference to the current version of the Australian Cogsa, or the Cogsa applying in another country.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




A further case under Scoga s9 was considered in Bulk Chartering & Consultants Australia Pty Ltd v T & T Metal Trading Pty Ltd (1993) 114 ALR 196. There a charterparty contained a London arbitration clause, but by consent the parties held the arbitration in Australia. The dispute related to demurrage costs, freight and dispatch charges. The majority held (Kirby P dissenting) that the arbitration reference did not "relate to the carriage of goods". 
Under Scoga s9 the Supreme Court of New South Wales held a voyage charterparty was a document relating to the carriage of goods, and therefore an arbitration clause in a charterparty was invalid and unenforceable,  Sonmez Denizcilik Ve Ticaret Anonim Sirketi v The MV Blooming Orchard (Unreported: Supreme Court of NSW, Admiralty Division, Carruthers J, 20/12/90). 

It was argued prior to Cogsa 1991 and the 1997 amendments that a reference to arbitration to be held in Australia did not amount to an ouster of jurisdiction in Cogsa 1991 as an international arbitration adopting the Uncitral Model Law is bound by the International Arbitration Act 1974 (Cth) by which Australian Courts exercise their jurisdiction over the proceedings and subsequent enforcement. 

Any doubt about arbitration or mediation clauses infringing this prohibition was overcome by amendment of Cogsa in 1997 to provide that a reference to an arbitration or mediation in Australia is not an ouster of jurisdiction as the result of recommendations to the Commonwealth Government by the Cargo Liability Working Group: Cargo Liability Working Group Proposed Reforms to Australia's Cargo Liability Regime Department of Transport, 5 October 1995. 

There are many examples of references to arbitration contained in shipping documents, most commonly found in charterparties, but now including ocean bills of lading and house bills of lading.

An example of a reference in an ocean bill of lading is the agreement reached between APSA and AESC (The Australian to Europe Shipping Conference, now known as the Australia to Europe Shipping Liner Association ("AESLA") in December 1992 to remind cargo interests of the availability of arbitration in the combined transport bill of lading used by its members for carriage of goods from Australia to European ports: 

24....If the parties agree, any claim or dispute may be referred to arbitration. 

An Arbitration clause may be incorporated into a bill of lading by reference to a charterparty: Tetley Marine Cargo Claims, 3rd Edition, page 600; though it should be accompanied by a repugnancy clause so as to avoid failure of the whole of the charterparty: Ibid, p601 referring to The Ion [1971] 1 Lloyd’s Rep 541 at 543 and 545.
Scrutton On Charterparties p68 comments that an arbitration clause is incorporated into a bill of lading where (Ibid, p68):
(a) 
there are specific words of incorporation in the bill, and the arbitration clause is so worded as to make sense in the context of the bill, (see p68 fn69) and the clause does not conflict with the express terms of the bill; or 

(b) 
there are general words of incorporation in the bill, and the arbitration clause or some other provision in the charter makes it clear that the clause is to govern disputes under the bill as well as under the charter. (see p68 fn70)
In all other cases, the arbitration clause is not incorporated into the bill. (see p68 fn71) 

Tetley at p590 sets out an enforcement procedure where a contract contains an arbitration clause and a party wishes to seek a stay or dismissal of contemporaneous court proceedings. 

Generally, the reference to arbitration must be a written agreement, Uncitral, Article 7(2). A bill of lading is not signed by the parties, particularly the consignee. But there is arguably an implied writing (see Sea-Carriage Documents Act 1997 (NSW) ss5 - 12). The problem does not arise in relation to Charterparties which are signed by the parties. 

Hague Visby Rules 

Australia has adopted the Hague Visby Rules together with the SDR Protocol which have been consolidated in Cogsa schedule 1 and the Cogsa Rules which are referred to in Cogsa 1991 as the Amended Hague Rules (AHR).
The AHR are silent on the application of arbitration or mediation, and parties can agree to inclusion of these dispute resolution procedures in their agreements.
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	Activity

	
	Draw an ADR clause for inclusion in a bill of lading evidencing the contract for the carriage of goods by sea, where the goods are exported or imported through an Australian port.

This a self-study activity to be completed in your personal notebook.

	
	Notes




Warsaw Convention
The Warsaw Convention appears in the schedules to the Civil Aviation (Carriers’ Liability) Act 1959 (Cth), and Art 32 allows for an arbitration:

Any clause contained in the contract and all special agreements entered into before the damage occurred by which the parties purport to infringe the rules laid down by this Convention, whether by deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null and void.  Nevertheless for the carriage of cargo arbitration clauses are allowed, subject to this Convention, if the arbitration is to take place within one of the jurisdictions referred to in the first paragraph of Article 28.

International payments

The Bills of Exchange Act 1909 does not provide for arbitration.
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	Activity

	
	Draft an ADR clause for use in a letter of credit.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Marine Insurance

The Marine Insurance Act 1909 (Cth) does not provide for arbitration, and any ADR arrangements are the subject of contractual agreement. 
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	Activity

	
	Draft an ADR clause for use in a marine insurance policy.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Rules of Australian Courts 

ADR includes arbitration and mediation. 

Arbitration

Arbitration involves a reference of a dispute to an arbitrator for determination after hearing both sides in a judicial manner.

The Access to Justice Advisory Committee appointed by the Commonwealth Attorney-General in October 1993 presented its Report on 2 May 1994, noting:

ADR should be encouraged, as a means of assisting parties to reach their own solutions, in appropriate circumstances. Our objective is to propose measures designed to ensure that ADR is provided and utilised in appropriate circumstances and that official programs are carefully evaluated. 

(Access to Justice Report, para 11.45.) 

and after canvassing arguments for and against court annexed procedures, stated that it:

...provides an opportunity to make better use of existing resources, to speed decision making and to enhance the acceptability and quality of decisions, all in a forum where disputes are traditionally resolved.

(Ibid, par 11.49) 

This discussion deals with the rules adopted by the Federal Court of Australia, and the Supreme Court of New South Wales. Similar rules have been adopted by the Supreme Courts of the other Australian jurisdictions. 

Mediation
Mediation involves bringing the parties to the dispute together and to reach agreement (if possible). Mediation is not supported by international convention, and it does not need to be, as the outcome is consensual, and if a dispute is resolved by mediation, it should be recorded by writing in a deed or agreement, for enforcement of performance by the parties to it.

Mediation procedures are regarded by Australian Courts as an important ADR procedure: 

...the adoption of mediation by the courts is a critical point in the development of dispute resolution processes and we are keen to provide a forum where the wider policy issues involved in court annexed mediation can be critically and constructively examined.
(Professor Helen Gamble, Head of the Centre for Court Policy and Administration in the Faculty of Law, University of Wollongong (NSW), quoted in Vol 5, No 1 LEADR Brief July 1994, p4.) 

Federal Court of Australia 

The Federal Court is a Superior Court exercising the Federal jurisdiction of the Commonwealth of Australia. It is a Superior Court to the Supreme Courts of the States and Territories. Its Rules deal with both arbitration and mediation procedures: Federal Court of Australia Act 1976 (Cth), s4 and Statutory Rules, 1979 No 140. 

Arbitration and Mediation 

The Federal Court Act and Rules provide procedural guidance for both mediation and arbitration in ss53A to 54 inclusive of its Act, and in Order 72 of its Rules. 

The Federal Court has the power to direct the parties to mediation or arbitration regardless of the consent of the  parties: s53A,  Kilthistle No 6 Pty Ltd v Austwide Homes Pty Ltd [1977] FCA 1383 ; ACCC v Lux Pty Ltd [2001] FCA 600; Lone Star Steakhouse & Saloon Inc v Zurcas [2000] FCA 29.
Admissions made to Mediators 

One of the important issues in encouraging parties to speak freely to a Court appointed mediator is to ensure that the parties are not prejudiced by what they say if the matter is not resolved and subsequently returns to the Court for hearing and determination: see s53B: Abriel v Australian Guarantee Corp [1999] FCA 50 per Branson J at [22]

Protection of Mediators and Arbitrators 

The immunities for arbitrators and mediators are an important part of the Court referred arbitrations and mediations, and are the same protection and immunity as a Judge has in performing the functions of Judge,  s53CA.

Arbitration Awards 

The Federal Court Act 1976, s54 provides for enforcement of arbitration awards. The award may include interest. As a general rule an Arbitrator has no less and no more power than provided under the Court Rules, and this includes the power to grant interest. Alternatively, an Arbitrator might award interest as damages either at the rate set out in the Contract or at the prevailing Court rate. In New South Wales the Supreme Court rate is a commercial rate of interest  (see Supreme Court Rules Schedule J, 9% after 28 February 2002). 
In Australia there appears to be no doubt that an Arbitrator can award a "reasonable" rate of interest if the parties have given the Arbitrator power to award interest. 

Further, the High Court of Australia has held that Courts can award compound interest if a party can establish the loss, Hungerfords v Walker (1990) 171 CLR 125. In Victoria, the Arbitration Act has empowered an Arbitrator to award compound interest as in Hungerfords case. 

Mediation or Arbitration Procedure (Order 72, r1): 

If, with the consent of the parties, the Court or a Judge orders proceedings, part of proceedings, or any matter arising out of proceedings, to be referred to a mediator or an arbitrator, the mediation or arbitration must proceed in accordance with this Order unless the Court or a Judge orders otherwise. 

If a Judge undertakes Mediation (Order 72, r3):
If a Judge undertakes a mediation, the Judge may give any directions with respect to the conduct of the mediation that the Judge thinks fit. 

Adjournment of Proceedings (Order 72, r4): 

4(1) If the Court or a Judge makes an arbitration or mediation order in relation to proceedings, the proceedings stand adjourned until the mediator or arbitrator reports back to the Court unless the Court or Judge considers that in all the circumstances the proceedings should not be adjourned. 

(2) If the Court or a Judge considers it appropriate, proceedings may be adjourned to a fixed date when a mediator or arbitrator must report to the Court on progress in the mediation or arbitration. 

Court may terminate Mediation or Arbitration (Order 72, r5): 

(1)
Nothing in this Order prevents the Court from: 

(a)
terminating a mediation or arbitration at any time; or 

(b) 
terminating the appointment of a mediator or an arbitrator; or  

(c) 
appointing a new mediator or arbitrator to replace a mediator or an arbitrator who has died, or ceased to hold office, or whose appointment has been terminated. 

(2) 
If, when the Court appoints a new arbitrator, the Court considers it appropriate in all the circumstances, the Court may order that: 

(a)
 the new arbitrator must treat any evidence given, or any record, document or anything else produced, or anything done, in the course of earlier proceedings as if it had been given, produced or done before or by the new arbitrator; or 

(b) 
any interim award made in the course of the earlier proceedings is to be taken to have been made by the new arbitrator; or 

(c) 
the new arbitrator must adopt an act on any determination of a matter noted by the previous arbitrator without applying his or her own judgment to the matter. 

(3) 
If the Court: 
(a) 
appoints a new mediator; and 

(b) 
considers it appropriate; 


the Court may, with the consent of the parties, order that the mediation continue on whatever basis the parties have agreed.
Nomination of Mediator (Order 72, r6): 

(1) 
As soon as practicable after a mediation order is made, the Registrar must: 

(a) 
nominate a person as the mediator; and 

(b) 
give the parties written notice: 

(i) 
of the name and address of the mediator; and 

(ii) 
of the time, date and place of mediation; and 

(iii) 
of any further documents that one or more of the parties must give direct to the mediator for the purposes of the mediation. 

(2)
In fixing the time and date for the mediation, the Registrar must: 

(a)
consult the parties to ascertain their wishes; and 

(b) 
have regard to the time fixed by the Court within which the mediation must be commenced, or completed, or both. 

Conduct of Mediation Conferences (Order 72, r7): 

(1) A mediation conference must be conducted: 

(a)
 in accordance with any directions given by the Court or a Judge; and 

(b) 
as a structured process in which the mediator assists the parties by encouraging and facilitating discussion between the parties so that: 

(i) 
they may communicate effectively with each other about the dispute; and 

(ii) 
if agreement is reached and if the parties consent, the agreement can be included in a consent order under Order 35, rule 10. 

(2) 
if part only of proceedings before the Court is the subject of a mediation order, the mediator may, on the conclusion of the mediation, report back to the Court in terms agreed between the parties.
Adjournment or termination of Mediation(Order 72, r8):
(1) 
if the mediator considers that a mediation should not continue, the mediator must, subject to any order of the Court or a Judge: 

(a) 
terminate the mediation; and 

(b) 
report back to the Court. 

(2) 
A party may terminate a mediation at any time by giving notice of the termination to the Court, the mediator and to each other party. 

(3) 
If a mediation is terminated under subrule (2), the proceedings, part of proceedings, or any matters arising out of the proceedings, are adjourned back to the Court or a Judge. 

Appointment of Arbitrator (Order 72, r9):
(1)
If an arbitration order is made, the Court or a Judge may, with the consent of the parties, nominate a particular person to be the arbitrator. 

(2) 
A nomination under subrule (1) must be accompanied by the arbitrator's written consent to the appointment. 

(3) 
The parties may, at the time of appointment, or at any subsequent directions hearing, ask the Court for a Judge to make orders by consent setting out: 

(a) 
the manner in which the arbitration is to be conducted; and 

(b) 
the time by which the arbitration is to be completed; and 

(c) 
the manner in which the arbitrator, and the expenses of the arbitrator are to be paid. 

(4) 
The parties may ask the Court or a Judge to indicate to the arbitrator the manner in which the arbitrator's report on the proceedings, part of the proceedings or any matter arising out of the proceedings are to be reported back to the Court. 

Termination of Arbitration (Order 72, r10):
(1) 
A party may withdraw from an arbitration at any time prior to the completion of the arbitration by giving written notice to the Court, to the arbitrator, and to each other party. 

(2) 
The Court or a Judge may make any costs order the Court or a Judge considers appropriate in relation to the arbitration if an arbitration is terminated under subrule (1). 

Supreme Court of New South Wales 

The Court's power arises under the Supreme Court Act 1970, ss23 and 76A  to direct the parties to participate in mediation. S23 provides for jurisdiction generally, and s76A provides for directions for the speedy determination of real questions in proceedings. The Civil Procedure Act 2005 and Uniform Civil Procedure Rules 2005 provide for mediation and arbitration:

· Mediation

CPA: Part 4 -  Mediation of proceedings ss 25 -34 

UCP: Part 20 – Resolution of proceedings without hearing, Division 1 – Mediation rr 20.1 – 20.7 

Practice Note SC Gen 6, see  Ritchie Vol 2 [150,225]. 

· Arbitration

CPA: Part 5 – Arbitration of proceedings ss 35 - 55
UCP Part 20 - . Resolution of proceedings without hearing, Division 2 – Arbitration rr 20.8 – 20.12
Practice Note – Standard Directions,   Hearings and Arbitrations, Ritchie Vol 2 [160,000]. 
In addition, the Supreme Court is a superior Court of record, and retains its inherent jurisdiction (see K Mason QC, "The Inherent Jurisdiction of the Court" (1983) 57 ALJ 449), enabling a judge to order a case to mediation notwithstanding the objection of a party, AWA v Daniels & Ors (Unreported: Supreme Court of NSW, Rogers CJ, 24 February 1992).
Inherent jurisdiction is an uncertain expression loosely used in signifying a discretionary power which may be developed to meet circumstances not known to 19th Century Judges: Home Office v Harmond [1981] 1 QB 534 and R v Forbes (1972) 127 CLR 1. 

Accordingly, the Supreme Court of New South Wales is regarded as having all those powers which are necessary to enable it to act effectively within its jurisdiction and to control its own process and proceedings. 

In addition to the power under ss23 and 76A in relation to mediation, where the parties have entered into an agreement to conciliate or mediate their dispute, the Court may make orders for the enforcement of that agreement as a precondition to the commencement of proceedings in relation to the dispute: Hooper Bailie Associated Limited v Natcom Group Pty Ltd (1992) 28 NSWLR 194; Consolidated Press Holdings Ltd v Wheeler (1992) 84 NTR 42.
The Supreme Court Act s38 creates a number of Divisions of the Court, including a specialist Admiralty Division for determining maritime disputes under the Admiralty Act 1988 (Cth). 

The relevant Rules of the Supreme Court of New South Wales are contained in a number of parts which might be used for resolving maritime disputes which are set out in the following paragraphs. 

UCP Part 20, Division 3 – References to Referees rr20.13 to  20.24  provides for Reference by the Court to a Referee. This Part was introduced following the introduction of the Commercial Arbitration Act 1984 (NSW) which allows the Court a general discretion to appoint referees and refer to them either the whole of the proceedings or any questions to which those questions give rise. The Discretion is exercisable whenever the interests of justice make it appropriate, and in making orders, the Court has regard to the nature of the matters proposed for reference out and the desirability of the "just, quick and cheap disposal of the proceedings". 

The Court may make orders for reference to a referee on the Application of a party, or by its own motion: and a broad range of persons may be, including an Arbitrator nominated by the parties, and the Court will consider such an appointment as particularly appropriate where the Arbitrator has special competence or where the matters in issue in the Arbitration and in the prospective reference are common or similar: Aerospatiale Holdings Australia Pty Ltd v Elspan International Ltd (1992) 28 NSWLR 321. 

There are a number of other issues which are important in terms of protecting a referee's rights, including the power of the Court to determine the amount of the fees to be paid to a referee, including how, when and by whom the whole or any part of the fees are payable, and the consequences of failure to comply with Court Orders in this respect: see UCP.  In addition, a referee is immune from action and cannot be joined as a party for the purpose of seeking an Order for costs against him: Najjar v Haines (1991) 25 NSWLR 224. 

UCP Part 20 also sets out administrative provisions to make mediation, arbitration and reference workable.

Application of Supreme Court Rules to international arbitrations

The CPA Parts 4 and 5 and UCP Rules Part 20 are concerned with domestic arbitrations under the Commercial Arbitration Act 1984 (NSW), but there is no real reason why these principles should not apply to an international commercial arbitration under the International Arbitration Act 1974 (Cth).  CPA and UCP have had the effect of curtailing the Court's supervisory powers over arbitrations, and the Court's role is now seen as supportive and auxiliary, being principally limited to Appeals on questions of Law: see Commercial Arbitration Act 1984 (NSW), s38; remission of matters where it is necessary to correct some injustice: s43; and removal of an arbitrator for misconduct: s42, and see Imperial Leatherware Co Pty Ltd v Macrif Marcelliano Pty Ltd (1991) 22 NSWLR 653. 

Other bodies supporting arbitration and mediation

LCIA 

The LCIA offers arbitration under the Uncitral Model Law, does not require the arbitration to apply the LCIA Rules, and does not encounter the enforcement problems associated with opting out of the Uncitral Model Law.  See the pdf documents on LCIA clauses.
SMART & MLAANZ
SMART was published on 7 March 1991 and has since then been used for resolving maritime disputes, with particular favour for the procedure for arbitration "on documents" without the need for any oral evidence. A recommended procedure and timetable is set out, under which the parties forward their documents and submissions to an Arbitrator agreed by the parties, who then reads them and gives his decision and reasons. 

The Arbitrator has wide powers, including the power to make final and pre-emptory orders and security for costs. There is also provision for the Arbitration to remain confidential to the parties.  MLAANZ has similar rules.
Arbitrator Panels 

An arbitrator's panel is maintained in Australia by MLAANZ and IAMA.  LCIA arbitrators are also available for international commercial disputes in Australia. 

Mediation Bodies 

There are a large number of private mediation bodies such as LEADR now providing qualified mediators and an institutional environment for mediations throughout Australia, largely based on legal professionals.  There are a number of other professional groups providing specialist industry mediators. 

United States ‑ Enforceability of Foreign Arbitration Clauses

The decision of the US Supreme Court in  Vimir Seguros Y Reaseguros SA v M\V Sky Reefer (1995 AMC 1817:115 S.Ct 2322) represented a shift in thinking in the US making foreign arbitration clauses enforceable in the United States.

This decision did not follow the leading case for invalidation of a foreign forum selection clause expressed by the US Court of Appeals for the Second Circuit in Indussa Corp v SS Ranborg 377 F 2d 200 (1967) (en banc).

The basis of the previous policy was to avoid the possibility that arbitrations conducted outside the US would disadvantage a US party, may be less well done by a foreign arbitrator, may not take US law into account (if US law applies, and there may be some debate about that) or may result in a less fair outcome for a US party.  This was a parochial view and unsupportable in fields of international commercial law.

The previous leading US authority
This decision did not follow the leading case for invalidation of a foreign forum selection clause expressed by the Court of Appeals for the Second Circuit in Indussa Corp v SS Ranborg 377 F 2d 200 (1967) (en banc).

In that case the court had held that COGSA invalidated a clause nominating a foreign judicial forum for a number of reasons, including:

1
It puts a high hurdle in the way of enforcing liability and provides an effective means for carriers to secure lower settlements that might be obtained if the cargo owner could sue in a convenient forum;

2
There was no assurance that a foreign court would apply the US Cogsa in the same way as a USCourt which was subject to the review of the US Supreme Court.

These arguments, and the effect of the Indussa decision were extended to strike down foreign arbitration clauses.

The facts in Sky Reefer 

The Sky Reefer case arose after a New York fruit distributor suffered damage to produce in transit from Morocco to Massachusetts on board the Sky Reefer, which was owned by a Panamanian company under charter to a Japanese carrier. The insurer paid the claim and sued the carrier in the US. The carrier then moved the Court to stay the action seeking compulsory arbitration in Tokyo under an arbitration clause in the Bill of Lading.

The Bill of lading contained an arbitration and choice of law clause in the usual sort of language, clause 3:

Governing Law and Arbitration‑

(1) The contract evidence by or contained in this Bill of Lading shall be governed by the Japanese Law.

(2) Any dispute arising from this Bill of Lading shall be referred to arbitration in Tokyo by the Tokyo Maritime Arbitration Commission (TOMAC) of the Japan Shipping Exchange, Inc., in accordance with the rules of TOMAC and any amendment thereto, and the award given by the arbitrators shall be final and binding on both parties.

The District Court granted the motion, but certified its ruling for interlocutory Appeal on the question of:

...whether s.3 (8) nullifies an arbitration clause contained in a Bill of Lading governed by the Carriage of Goods by Sea Act (COGSA) 46 USC App 1300 et seq.

The First Circuit affirmed the order to arbitrate, and expressed doubt whether a foreign arbitration clause lessened liability under s3(8), but assumed the clause was invalid under COGSA and resolved the conflict between the statutes in favour of the Federal Arbitration Act.

The case then went on appeal to the Supreme Court of the United States.
The US Supreme Court’s decision 

On 19 June 1995, the Supreme Court of the United States decided in Vimir Seguros Y Reaseguros SA v M\V Sky Reefer (1995 AMC 1817:115 S.Ct 2322) that the US Carriage of Goods by Sea Act (COGSA) does not nullify Foreign Arbitration Clauses contained in Maritime Bills of Lading.

The case was argued on 20 March 1995 before the Supreme Court of the United States, and on 19 June 1995 Justice Kennedy delivered the opinion of the Court, stating the question succinctly:

The question is whether a foreign arbitration clause in a bill of lading is invalid under COGSA because it lessens liability in the sense that COGSA prohibits.

and stated the decision of the Court in equally succinct language;

Our holding that COGSA does not forbid selection of the foreign forum makes it unnecessary to resolve the further question whether the Federal Arbitration Act ((FFA) 9 USC 1 et seq (1988 ed and Supp V), would override COGSA were it interpreted otherwise. In our view, the relevant provisions of COGSA and the FAA are in‑accord, not in conflict. 

The Indussa decision was disposed of on the basis that the provisions of s3(8) of COGSA, when examined with care, did not support the argument which had been advanced first in Indussa, and then before the court in Sky Reefer:

Any clause, covenant, or agreement in a contract of carriage relieving the carrier of the ship from liability for loss or damage to or in connection with the goods, arising from negligence, fault or failure in the duties or obligations provided in this section, or lessening such liability otherwise that as provided in this chapter, shall be null and void and of no effect, 46 USC App 1303(8).

The court then went on to analyse this and the petitioners arguments in considerable detail, and rejected them on the basis of the decision in Carnival Cruise Lines, Inc v Shute 499 US 585, 595 ‑ 596, the goals of the Hague Rules, and the laws and decisions of the courts of other nations concerning the Hague Rules. 

The Court noted that the parties had devoted much of their argument to the question about whether COGSA or the FAA had priority, but held that when two statutes are capable of co‑existence, it is the duty of the Courts, in the absence of a clearly expressed intention of Congress to the contrary, to regard each as effective.

The two arguments presented by the petitioner were summarised as follows:

· Foreign Arbitration clauses lessen COGSA liability by increasing the transaction costs of obtaining relief;

· There is a risk that foreign arbitrators will not apply COGSA.

The Court had no difficulty disposing of both arguments:

It will be unwieldy and unsupported by the terms or policy of the statute to require courts to proceed case by case to tally the costs and burdens to particular plaintiffs in light of their means, the size of their claims, and the relative burden on the carrier.

Our reading of lessening such liability to exclude increases in the transaction costs of litigation also finds support in the goals of the Brussels Convention for the Unification of Certain Rules Relating to Bills of Lading, 51 Stat 233 (1924) (Hague Rules) on which COGSA is modeled. Sixty‑six countries, including the United States and Japan, are now parties to the Convention, see Department of State, Office of the Legal Adviser, Treaties in Force: a List of Treaties and Other International Agreements of the United States in Force on January 1, 1994, p367 (June 1994), and it appears that none has interpreted its enactment of 3(8) of the Hague Rules to prohibit foreign forum selection clauses, see Sturley, International Uniform Laws in National Courts: The influence of Domestic Law in Conflicts of Interpretation, 27 Va J Int'l L 729, 776‑796 (1987). The English Courts long ago rejected the reasoning later adopted by the Indussa Court. See Maharani Woollen Mills Co V Anchor Line [1927] 29 Lloyd's List Rep 169 (CA) (Scrutton LJ) (The liability of the carrier appears to me to remain exactly the same under the clause. The only difference is a question of procedure‑where shall the law be enforced? and I do not read any clause as to procedure as lessening liability.) And other countries that do not recognise foreign forum selection clauses rely on specific provisions to that effect in their domestic versions of the Hague Rules, see, eg, Sea‑Carriage of Goods Act 1924, 9(2) Australia; Carriage of Goods by Sea Act, No 1 of 1986, 3 (South Africa). In light of the fact that COGSA is the combination of a multilateral effort to establish uniform ocean Bills of Lading to govern the rights and liabilities of carriers and shippers inter se in international trade, Robert C Herd & Co v Krawill Machinery Corp 359 US 297, 301 (1959), we decline to interpret our version of the Hague Rules in a manner contrary to every other nation to have addressed this issue. See Sturley, supra, at 736 (Conflicts in the interpretation of the Hague Rules not only destroy aesthetic similarity in the international legal order but impose real costs on the commercial system the Rules govern).

It would also be out of keeping with the objects of the Convention for the Courts of this country to interpret scepticism over the ability of foreign arbitrators to apply COGSA or the Hague Rules, and its reliance on this aspect of Indussa, supra must give way to contemporary principles of international comity and commercial practice. As the Court observed in the Bremen v Zapata Off‑Shore Co, 407 US 1 (1972), when it enforced a foreign forum selection clause, the historical judicial resistance to foreign forum selection clauses has little place in an era when... businesses once essentially local now operate in world markets. Id., at 12. The expansion of American business and industry will hardly be encouraged, we explained, if, notwithstanding solemn contracts, we insist on a parochial concept that all disputes must be resolved under our laws and in our Courts. Id., at 9 see Mitsubishi Motors Corp v Solar Chrysler‑Plymouth, Inc, 473 US 614, 638 (1985) (if International arbitral institutions are to take a central place in the international legal order, national courts will need to "shake off the old judicial hostility to arbitration", and also their customary and understandable unwillingness to cede jurisdiction of a claim arising under domestic law to a foreign or transnational tribunal). 

US developments after Sky Reefer 

Since the Sky Reefer case has been decided, a number of other cases have dealt with this issue.

In Kanematsu Corp v M\V Kretan W (1995 AMC 2957:897 F.Supp 1314) a Japanese importer of Corn was ordered to arbitrate its claim against the vessel for damage pursuant to a London arbitration clause in the Bill of Lading requiring London as the place of arbitration. The Court decided the decision in Sky Reefer, but then went on to say:

The Court also noted that a District Court would retain jurisdiction of a case denying arbitration to ensure that a carrier met its legal obligations under US law.

Similarly, in Lucky Metals v M\V Ave (1996 AMC 265) where a cargo claim was brought by the holder of a Bill of Lading on a shipment of copper concentrate from Chile to Korea. A Bill of Lading was issued incorporating the terms of a charterparty which included a London arbitration clause. The arbitration agreement was up‑held on the basis that the consignees were bound to arbitrate where the clause required "any dispute" to be arbitrated. In answer to an argument that the English arbitrators might wrongly apply English rule rather than American law, the Court said:

...whatever the correct outcome of the choice‑of‑law issue may be, it is the arbitrators, rather than this court, who should decide the choice of law issue in the first instance.

However, the Court went on to add:

...plaintiffs will be able to seek relief from the court after the arbitration if, as they fear the arbitrators wrongly deprive them of any recovery against TBS.

US criticism of Sky Reefer 

The Sky Reefer case has been the subject of criticism in the US on the basis that it:

...changed the rules under which claims for loss and damage to cargo carried to and from the United States have been resolved for the past 59 years...The Federal Courts over these last 59 years (and even earlier) have rendered innumerable decisions construing the arcane language of COGSA...Bills of lading sometimes in the past contained forum selection clauses requiring suits to be brought abroad, but before the Sky Reefer case these were shot down as null and void under COGSA. There was no conflict among the twelve Circuit Courts of Appeals on this point...

(Mr Glen Bauer, retired partner of Haight, Gardener, Poor and Havens of New York in a paper entitled "The 'Sky Reefer' case: Its Implications for the Future of Cargo Damage Litigation", presented to the 12th Meeting of the International Congress of Maritime Arbitrators in Paris on 24‑28 June 1996).

There is another and a very practical answer to the criticism of possible injustice to a US cargo owner arising from a dispute being determined by a foreign arbitrator. This is simply that it is up to the parties legal representatives to use the powers of persuasion in presenting the arguments and authorities to the arbitrator. This is of course a feature of many courts and arbitrators and is premised on the right to be heard. There is also recourse in the courts exercising jurisdiction where the arbitrator sits in the event that the arbitrator acts fraudulently, or makes an error of law.

In addition, the US courts have in the past indicated a willingness to intervene in and review foreign arbitration proceedings, and on this basis a US party will also have the opportunity to raise matters of concern with US courts. Presumably, a US court will (like the courts of most other countries) rapidly dispose of 'concerns' lacking sufficient merit to warrant intervention.

Mr Glen Bauer's paper discusses and criticises the "second look" theory whereby an aggrieved US party can seek review in the US courts on the basis that this will lead to a protracted process whereby a claim is takes its course in the foreign arbitration, and then goes back to the US court for review. Incidentally, this criticism overlooks the possibility of review by the relevant foreign court as providing a final solution. Nevertheless, the criticism is stated as follows:

One is reminded of the unfortunate sentence in the Supreme Court's opinion in Wilko v Swan 346 US 417 (1953) subsequently overruled in Rodriguez v Shearson/American Express 490 US 477 (1989) that gave birth to the numerous court challenges to arbitration awards under the doctrine of "manifest disregard of the law". That statement in a 1954 Supreme Court case is still being argued and cited by the courts as a possible ground for the overturn of an arbitration award although no court has ever overturned one on that ground. One wonders if the new Sky reefer "Second Look" Theory will become another "Manifest Disregard of the Law".

Mr Bauer posed the question in his paper of whether the solution is to solve the problem by statutory intervention.

Whilst this approach is consistent with the Australian approach under s11 of its Cogsa, there is an additional problem in that the US Cogsa purports to also apply to imports into the United States regardless of the law applying at the country of loading.

This application to imports is subject to the criticism that it is bound to lead to problems for arbitrators trying to resolve the resulting conflict of laws this creates, quite apart from the conflict caused with accepted international practice.

Perhaps this is the real and only criticism of the Sky reefer case from a US perspective, that this conflict of laws problem is unlikely to be resolved in the interests of a US party to international arbitration.

It is unlikely that the decision in Sky Reefer has a real propensity to cause any injustice to a US or any other party.

In relation to the carriers liability limitation, bills of lading for shipments from those countries which have not yet adopted any of the international conventions (eg, Indonesia, and a number of South American countries etc) usually have the Hague Rules incorporated into the bill of lading, and most other countries have adopted Hague‑Visby with or without the SDR protocol. Apart from the Hague‑Visby Rules which have introduced a lower package limitation than the gold value limitation decided by the New South Wales Court of Appeal in Brown Boveri (Australia) Pty Ltd v Baltic Shipping Co [1989] 1 Lloyd's L Rep 518, the results will usually be equal to or better than under the US Cogsa with its US$500 per package or customary freight unit.

Australia has provided a remedy under the Cogsa Rules # by incorporating the Amended Hague Rules into a bill of lading where the shipment is from a non-convention country.

However, there are some areas where a foreign jurisdiction approaches legal issues differently, and the most common differences are between those countries which follow the English line of authorities where it differs from the US approach on issues such as "perils of the sea" and the idea of the "expectable storm".
Nevertheless, there will continue to be some differences between jurisdictions until a single international marine cargo liability regime is adopted, and this will continue to be part of the cost to business of participating in international trade for the time being.
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