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Introduction

In this module we have examined the terms used in a contract for the international sale of goods, including:

1.1
Sale of goods;

1.2
Vienna Sales Convention;

1.3
Incoterms 2000;

1.4
Law and jurisdiction;

1.5
Alternative dispute resolution;

and in addition to these are a number of other terms which should be considered, including:

· Certificates
· Quality variables
· Quantity variations
· Currency selection

· E-commerce

· Exclusive distribution

· Force majeure

· Intellectual property

· Restraints of trade

· Romalpa clauses
· Severance
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	Activity

	
	Make a list of other topics you think might be required in a contract for the international sale of goods.

Review your list at the end of this module.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Certificates

There are many different pre-shipment certificates used in international trade for different purposes: eg

Quality


Quantity


Quarantine


Ship hold inspection


Surveys


Volume


Weight

and it is important to draw a suitable clause which produces the relevant result but without unforseen consequences.

Quality variations

In the wool export trade,  a random test of 25 samples may be required by the buyer as a condition of negotiation of the letter of credit and issue of a certificate by a neutral testing authority which certifies that the wool was less than 25 microns.  Does this mean an average of 25 microns across all test samples allowing some above and some below that benchmark, or does it mean that all test samples must be below 25 microns.  This is a practical issue which has arisen in the wool export market to China.

In the coal export market, although the contract price is agreed, variations are allowed for quality, varied by such things as water or sulphur content and so on.  These variations can have a significant effect on the adjusted price per ton by comparison to the contracted price.
A certificate for quality by an independent test authority may be required as part of the letter of credit documents before the shipment is accepted and payment made.  It is important to know what the quality variables are for a particular goods, and to allow for that variation.  there is usually a price adjustment made for some types of variation: see for example, the coal variables.  But other variables might allow the buyer to reject the goods, as in the wool quality issues.

Quantity variations

A clause might allow quantity variations, particularly for bulk goods where the tonnage or volume might vary.  For example, in a bulk commodity, the contract might allow for +/- 5%, with the consequential prive adjustment.

Quarantine
Quarantine certificates are often required for agricultural products, and not only for the goods, but also for packaging.
Ship hold inspection
A bulk shipment may be of a product which can be contaminated by any residual amounts of previous products carried in the same hold.  For this reason, the buyer may require a survey certificate from a surveyor which certifies that he has inspected the ship’s hold for cleanliness, and the ship’s records for the previous goods carried.  This is what happened in Hunter Grain, where several tonnes of salt were left on the ship loader, and dropped into the ship’s hold when the loader was started for loading of the soy meal at a US port for delivery to Australia.  The soy meal was to be used as chicken feed, and the salt was a contaminant which would kill chickens. The surveyor had carried out his inspections and issued his certificate, and the ship’s officer and the seller’s agent who saw this happen, did not tell the buyer as they knew the buyer would be entitled to reject the soy meal. 

Volume

The volume of liquids can change dependent on whether the temperature was the same or different at each time of measurement, and volume measurement should be done by an independent measuring authority.  This is important where the cost of the goods is measured by volume with a quantity variation and price adjustment.

For example, a warm liquid generally expands and occupies more volume than a cool liquid (except water also expands as it freezes).  A classic example is petrol, which should be measured at an industry standard temperature. These phenomena are well known to sellers who deal in the particular liquid, but not those who may only be occasional buyers.  The volume measured at loading may be more than the volume delivered, if the temperature is not consistent.

Weight

If weight is important, a certificates for weight is crucial, preferable an independent weighbridge certificate.

Weight can also be measured by a marine surveyor when bulk goods are loaded in the ship.

An example of the difficulty presented by weight measurements arose where cotton seed was exported from China in one tonne bags for delivery in India.  The seller loaded the cotton seed into one tonne bags, and that was used as the weight measurements, in other words, 1,000 bags equalled 1,000 tonnes.  The unclaused (ie clean) bill of lading indicated 1,000 bags and there was nothing to indicate to the buyer that the majority of the bags were less than full.  The shipment was 200 tonnes short, and the buyer incurred a loss of 200 tonnes paid but not delivered.

Currency selection
Consideration should be given to the currency of the contract.  Historically, the currency in Australian commodity export contracts are expressed in USD (US$), and this makes the price subject to currency fluctuations.

This is less of a risk for exports, but the import cost can increase when the exchange rate moves against the AUD (A$).

Currency hedging can be used to reduce the risk of adverse exchange rate fluctuations. 
E-commerce

Exclusive distribution

Force majeure

Force majeure is a French term meaning a ‘superior force’.

A force majeure clause is commonly used in an international contract for sale of goods, and it recognises that in an international transaction involving transport of the goods for some distance, and from one jurisdiction to another, events may occur which frustrate performance of the contract by one (or both) of the parties.

The essence of a force majeure is that the circumstances giving rise to non-performance are beyond the control of the party so claiming, which then enables that party to avoid liability for non-performance of its obligations: Matsaukis v Priestman & Co [1915] 1 KB 681.

It can include all manner of circumstances such as human and natural acts: Ringstad v Gollin & Co Pty Ltd (1924) 35 CLR 303 which involved a contract made in 1916 for shipment of carbide of calcium.  The contractual term made the sale subject to (inter alia) war and/or other contingencies causing delay or non-shipment,  The Court held that on the construction of the contract, notwithstanding the happening of any of the events mentioned in the contract as causing delay or non-shipment, the defendant was bound to ship as contracted.  Knox CJ and Starke J held that the l;ong delay in shipment caused by the War did not frustrate the commercial object of the contract so as to put an end to it.  Isaacs J held that the test whether delay put an end to the contract was whether it destroyed the identity of the supply of the goods when resumed with that when interrupted.
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	Activity

	
	Draw a ‘force majeure’ clause.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Intellectual property, patent protection
Protection of the seller’s intellectual property is an issue in the modern era of international trade where reverse engineering and copying can be undertaken with relative ease.
Consideration can be given to using a clause which requires the buyer to inform the seller of any breaches of intellectual property rights by third parties.  This is not so relevant for one-off contracts, but is more relevant to on-going supply contracts for high technology goods.

Interest charges

The seller wants to be paid as soon as possible, and is not concerned when the goods reach their final destination.  By contrast, the buyer would prefer to pay after delivery of the goods to him, and preferably after he has onsold the goods and received payment from his buyer.  This alter situation is rarely available to a buyer when payment is by a documentary credit, but will almost certainly arise where the goods are sold on credit terms and payment due 30 or 60 days after shipment (or worse still after delivery).

There is no incentive for the buyer to pay at all, other than on the basis of an ongoing commercial relationship.  An interest charge provides an incentive for payment, particularly where the interest charge is higher than the local cost of money.  This interest is often charged as a rate equal to the overdraft rate of a local bank plus 2% or 3%.

Payment terms

The seller and buyer are usually unrelated and deal with each other at arm’s length.

The most suitable method of ensuring payment is by use of a documentary credit, either a bill of exchange or a letter of credit.

Some sellers allow the buyer to buy on account or credit terms, for example, payment due 30 or 60 days after shipment.  Sometimes, but most inadvisably, payment is due on the basis of the days counted ‘after delivery’, but this substantially increases the seller’s risk of late or non-payment, as the condition for payment is delivery to the buyer.  However, if Incoterms 2000 are used, the time of delivery to the buyer may take place when the goods leave the seller’s warehouse: see EXW, Incoterms 2000.  Conversely, delivery may be at the time the goods are delivered into the buyer’s warehouse: see DDP, Incoterms 2000. 

Another situation which mat arise is when the buyer is a wholly owned local entity of the seller, in which case the payment may be by ledger entry on the parent company books.

Restraints of trade

Romalpa clauses
A romalpa clause is a contractual term in a contract, which is concerned to preserve the seller’s title in the goods being sold to the buyer until satisfaction of some condition, usually being the seller receiving payment for the goods: see McEntire v Crossley Bros Ltd [1895] AC 457; Aluminium Industrie Vassen BV v Romalpa Aluminium Ltd [1976] 2 All ER 552.

The question almost always arises in the context of a contest between the unpaid seller and a liquidator of the buyer who wishes to resist the sellers claim for payment: Chattis Nominees Pty Ltd v Norman Ross Homeworks Pty Ltd (in liq) (1992) 28 NSWLR 338; Puma Australia Pty Ltd v Sportsman’s Ayustralia Ltd (No 2) [1994] 2 Qd R 159.

In Associated Alloys Pty Ltd v ACN 001 452 106 Pty Ltd [2000] HCA 25; (2000) 74 ALJR 862 per Kirby J [61] , the question was put as:

…can the seller who has parted with possession of goods to the buyer, by means of the retention of title clause utilised in the case, and without registration of its interest [under the Corporations Act 2001], defeat the priorities which the Law enacts in cases of corporate insolvency and afford an effective preference to itself over unsecured creditors of the insolvent company?

citing In re Wallis & Simmonds (Builders) Ltd [1974] 1 WLR 391 at 404; [1974] 1 All ER 561 at 573; Bporden (UK) Ltd v Scottish Timber Products Ltd [1981] Ch 25 at 44.  Kirby J sets out a history of the development of the romalpa clause from [63].
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	Activity

	
	Read the decision of Kirby J [63] – [69] in Associated Alloys Pty Ltd v ACN 001 452 106 Pty Ltd [2000] HCA 25; (2000) 74 ALJR 862 for a review of the history of the romalpa clause, and identify the circumstances in which they will be given effect. 

This is a self-study activity to be completed in your personal notebook.

	
	Notes




A typical clause may be in the following form:

Ownership is such goods is retained by [the supplier] until payment is made for the goods and for all other goods supplied by [the supplier].  If such goods are sold by the customer prior to payment and if they shall become constituents of other goods then the proceeds of sale therof shall be the property of [the supplier].
and can be in a current account or an all moneys form.

In Associated Alloys, the clause was as follows:

In the event that the [buyer] uses the goods/product in some manufacturing or construction process of its own or some third party, then the [buyer] shall hold such part of the proceeds of such manufacturing or construction process as relates to the goods/product in trust for the [seller]. Such part shall be deemed to equal in dollar terms the amount owing by the [buyer] to the [seller] at the time of receipt of such proceeds.
The property in the goods sold can be retained a security for the payment of those goods, and all other debts incurred for the supply of other goods: Borden (UK) Ltd v Scottish Timber Products Ltd [1981] Ch 25.

An important feature of a romalpa clause is that it is not a security interest within the meaning of the Corporations Act 2001 (Cth) ss9, 266(1) as it does not create a charge or grant back a proprietary interest by the buyer to the seller, and does not therefore become void as against a company liquidator: Chattis Nominees Pty Ltd v Norman Ross Homeworks Pty Ltd (in liq) (1992) 28 NSWLR 338; Clough Mill Ltd v Martin [1985] 1 WLR 111; [1984] 3 All ER 982; Associated Alloys Pty Ltd v ACN 001 452 106 Pty Ltd [2000] HCA 25; (2000) 74 ALJR 862.
The Sale of goods law:

· s22 (Property passes when intended to pass); 

· s23 (Rules for ascertaining intention);

· s24 (Reservation of right of disposal);

· s25A (Contracts of sale for goods forming part of bulk quantity, cf Sale of Goods Act 1979 of the United Kingdom, sections 20A and 20B; and Warehousemen’s Lien Act 1935 (NSW) s9A);

· s26 (Sale by person not the owner);

and CISG Arts 4 and 7, and Incoterms 2000 do not specifically provide a remedy where the seller is unpaid as they are not concerned with the effect the contract may have on property in the goods sold: see Roder Zelt-Und at 222; and so, the romalpa clause was devised to protect the unpaid seller by enabling it to reserve its right to title in the goods until payment is received.

The romalpa clause first arose in Aluminium Industrie Vaasen BV v Romalpa Aluminium Ltd [1976] 1 WLR 676, and was followed in Australia in the context of CISG in Roder Zelt-Und Jallenkonstruktionen GmbH v Rosedown Park (1995) 57 FCR 216 per von Doussa J at p223, also citing Armour v Thyssen Edelstahlwerke AG [1991] 2 AC 339.

In an international commodity contract a question arises about whether the law of the seller or the law of the buyer applies. This problem is often dealt with by a contractual term which deals with the choice of law. In Roder Zelt-Und  (at 222) a German seller had sold to an Australian buyer, and the Court accepted the evidence of an expert on German law who stated that the lex rei sitae applied, that is, the law of the place in which the property is situated. The expert continued (at 223): 

The property effect of agreements of the parties is, therefore, determined by German law for as long as the items sold are in Germany. According to German private international law the property law effect is to be assessed under Australian law when the goods are in Australia. It is unclear which law applies to agreements which are entered into during the transportation of goods. The overriding view in the literature is that the law of the destination applies (in this case Australia)… 

If an item is brought to another country following agreement on retention of title the validity of the retention of title agreement is determined initially by the law of the country in which the item purchased was located at the time the retention of title agreement was entered into. If under German law a retention of title agreement had been entered into when the item arrives in the other country the law of the other countries (sic) determines the continuing existence of retention of title agreement and the content and performance of this agreement... 

Under German law, the property law effect of the retention of title is that the transfer of title ... takes effect on condition precedent that the purchase price be paid in full. This means that the title only passes to the buyer when the purchase price has been paid in full to the seller ... 

The situation in Australia is that once the goods arrived in Australia the property law effect of the agreements reached between the parties is to be determined by Australian law (at 223F). 
See Riley, Trusts created by reservation of title in trade supply contracts (2001) 75 ALJ  348 dealing with the High Court decision in Associated Alloys Pty Ltd v ACN 001 452 106 Pty Ltd [2000] HCA 25; (2000) 74 ALJ 862.
A practical issue which should not be overlooked, is a licence granted by the buyer to the seller giving the latter the right to enter the buyer’s premises to take possession of  the goods. In Chattis Nominees there was no such right, but the Court ordered the liquidator to return the goods which had not yet been sold.
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	Advanced Activity

	
	Draft a romalpa clause, with a right to enter premises to recover the goods.
(Hint: see Palmer on Bailment, 2nd edn, Law Book Co, 1991 p177-178.)
This is a self-study activity to be completed in your personal notebook.

	
	Notes




Severance

A severance clause in a contract is one which removes a term or part which is void or illegal, so that the whole of the contract does not fail: Duggan v Barnes [1923] VLR 27.

However, a severance clause will not save a contract where the term is uncertain, material and insevereable  so that there was no concluded contract between the parties: Whitlock v Brew (1968) 118 CLR 445.
This might be important in an international commodity contract, eg where a term of the contract is valid in the country of export, but illegal in the country of import. This might occur after the goods are sent by the seller, and before they are delivered to the buyer.

In Hurst v Vestcorp Ltd (1988) 12 NSWLR 394 per McHugh JA at 443-4 held that if the contractual right is supported by valuable consideration, it will be severable and enforceable unless it is in substance so connected with the illegal provisions ‘as to form an indivisible whole which cannot be taken to pieces without altering its nature’: citing McFarlane v Daniell (1938) 38 SR (NSW) 337 at 345; 55 WN 132.
Severance of a term of the contract is only possible where the nature of the contract is not altered: Thomas Brown & Sons Ltd v Fazal Deen (1962) 108 CLR 391 concerning 19 bars of gold, and gems held by a bailee in breach of wartime regulations requiring persons to deliver all gold to the Commonwealth of Australia. Retention of the gems was not illegal, so they were to be returned. 
Notwithstanding the existence of a severance clause, the Court will still determine whether the term is severable (as a matter of construction or intention); or whether the whole contract is unenforceable due to the illegality of the clause to be severed from thje contract: Carney v Herbert (1984) 59 ALJR 41 at 44; [1985] AC 301 at 311; Hurst v Vestcorp Ltd (1988) 12 NSWLR 394 at 443.
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	Activity

	
	Draw a clause which severs any term of an international contract which might be or become illegal or void, so as to save the balance of the contract.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Time bar

Time bars arise in international trade by contractual term, law and international convention.

Contract

The parties may agree to vary the time in which proceedings may be brought in a court or arbitration, subject to any law or convention which prevents a reduction in the time.

In Bective Station Pty Ltd v AWB (Australia) Ltd [2006] FCA 1596 the contract provided that any technical claim must be notified within 90 days from the last date of the delivery: cl 8(b); claims for loss or damage to be commenced within 12 months: cl 9; and a claim for arbitration for a technical claim within 120 consecutive days for the last day of the delivery period.

In AWB (International) Ltd v Tradesmen International (PVT) Ltd [2006] VSCA 210 an arbitration clause required:

Any notice of arbitration or other claim alleging a dispute must be made in writing and the claims arbitrator appointed within 6 months of the vessels arrival at the final port of discharge otherwise the claim shall be deemed waived and no proceedings by way of arbitration or litigation shall be commenced.
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	Activity

	
	How can this contractual term requiring a claim to be commenced within 6 months be reconciled with the Carriage of Goods by Sea Act 1991 (Cth) and the amended Hague Rules Arts 3(6), 5 and 6?

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Law

The Limitation Act 1969 (NSW) s14(1)(a) provides a general six year limitation period for contracts: 
14 General

(1) An action on any of the following causes of action is not maintainable if brought after the expiration of a limitation period of six years running from the date on which the cause of action first accrues to the plaintiff or to a person through whom the plaintiff claims: 

(a) 
a cause of action founded on contract (including quasi contract) not being a cause of action founded on a deed… 

and enforcement of arbitral awards:

20 Arbitral award

(1) An action on a cause of action to enforce an award of an arbitrator is not maintainable if brought after the expiration of the limitation period fixed by subsection (2) running from the date on which the cause of action first accrues to the plaintiff or to a person through whom the plaintiff claims. 

(2) The limitation period for the purposes of subsection (1) is: 

(a) 
where the award is made under an arbitration agreement and the arbitration agreement is made by deed--twelve years, and 

(b) 
in any other case--six years. 

(3) For the purposes of this section a cause of action to enforce an award of an arbitrator accrues on the date on which default first happens in observance of the award, being the default in respect of which the action is brought. 

(4) In this section, arbitration agreement means an agreement to refer present or future differences to arbitration, whether an arbitrator is named in the agreement or not. 

(5) This section applies to an award of an arbitrator under any Act regulations rules by-laws order or scheme, but applies to such an award subject to the provisions of the Act regulations rules by-laws order or scheme. 

but does not invalidate a contract term of a lesser period.
Conventions

Many of the international conventions concerned with international trade and transport provide limitation periods, for example, the Hague Rules and the Warsaw Convention.
Hague Rules

The amended Hague Rules have been adopted into Australian domestic law by the Carriage of Goods by Sea Act 1991 (Cth), and provides for a 12 month limitation,  Art 3(6); and an action for indemnity against a third party can be brought after the one year limitation if it is brought within the time allowed by the law of the court seized of the case: Art 3 (6bis).   A carrier can surrender any part of its rights under the rules if the surrender is set out in the bill of lading: Art 5.  Art 7 makes it clear that any other agreements reducing the carrier’s liability are limited to the period prior to loading on and after discharge from the ship; but see the amended Hague Rules which extend the period of the carrier’s responsibility.
Warsaw Convention 
The Warsaw Convention has been adopted into Australian domestic law by the Civil Aviation (Carriers’ Liability) Act 1959 (Cth) and requires written notice within 7 days for loss or damage to cargo: Art 26(2) and proceedings to be commenced within 2 years: Art 29 .  Any provision which infringes the rules is null and void: Art 32, except that an arbitration clause may be valid if it complies with Art 28: Art 32. 

