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Conventions

· United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982
· International Convention on Arrest of Ships, Geneva, 12 March 1999
· International Convention Relating to the Arrest of Sea-going Ships signed at Brussels on 10 May 1952  (Brussels Arrest Convention 1952) Australia has not implemented this Convention, though many of its provisions appear in the Admiralty Act 1988 (Cth)
· International Convention on Certain Rules Concerning Civil Jurisdiction in Matters of Collision signed at Brussels on 10 May 1952.

Statutes
Commonwealth

· Admiralty Act 1988 (Cth)

· Admiralty Rules 1989

· Seas and Submerged Lands Act 1993 (Cth) adopting the UN Convention on the Law of the Sea
UK

· Supreme Court Act 1981 (UK)

Introduction

The Admiralty Act 1988 was introduced in Australia after an extensive four year review by the Australian Law Reform Commission (ALRC Report 33, Civil Admiralty Jurisdiction, 2 December 1986) following a reference to report generally.

The Report resulted in a number of recommendations and a draft bill which aimed to bring the Australian admiralty jurisdiction into an up to date form, and led to the current Act. 

In 1988, the Admiralty Act became law in Australia and introduced a modern regime consistent with the admiralty laws of England, New Zealand and South Africa, the latter having been regarded by practitioners as possibly one of the most modern jurisdictions.

Admiralty jurisdiction is exercised by the Federal Court of Australia and the Supreme Court of each State and Territory under the Admiralty Act 1988 (Cth)  (the Act), which follow a uniform procedure set out in the Admiralty Rules (the Rules).

Australian Admiralty Courts have wide powers for resolving maritime claims 

encompassing a broad range of activities identified in the Act as proprietary 

maritime claims or general maritime claims. 

The extent of activities included within the Admiralty jurisdiction provides Australia with one of the broadest modern international Admiralty jurisdictions 

giving rise to a wide range of matters which can be dealt with by the Courts. 

With the passage of the Admiralty Act in 1988, Australia enacted one of the most modern Admiralty laws in the world. The philosophy behind the Act was expressed in the Second Reading Speech given by the Honourable Lionel Bowen MP,  Attorney-General of the Commonwealth of Australia, as follows: 

Australia is primarily a country of shippers rather than shipowners and is  dependent on foreign shipping for much of its export and import trade. It is,  therefore, in Australia's interest to support a broad Admiralty jurisdiction, which is dependent principally on the presence in the jurisdiction of the ship or sister ship in relation to which a maritime claim arises. The proposed legislation, therefore, asserts a broad Admiralty jurisdiction but at the same time takes account of international trends and remains within internationally acceptable limits.

To achieve these objectives, the Act was drafted to protect the rights and interests of those with maritime claims, and further defines "maritime claims" in the broadest possible terms. Similarly, the Act grants a number of remedies to those with maritime claims. 

Australia has embraced the concept of the "sister ship arrest". Given that much of Australia's trade is carried on liner services, this was a necessity given a shipowner's ability to substitute vessels at short notice.

The Commonwealth has constitutional power under s76(iii) to make laws conferring jurisdiction in admiralty and maritime matters. The word ‘maritime’ in the phrase ‘Admiralty and maritime jurisdiction’ in the Constitution s76(iii) extends jurisdiction beyond Admiralty jurisdiction as it existed in 1901, to matters of the kind generally accepted by maritime nations as falling within a special jurisdiction concerned with the resolution of controversies relating to marine commerce and navigation: Owners of the Ship Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404.
The words ‘maritime matters’ in addition to ‘admiralty’ means that the power extends to the jurisdiction of maritime nations generally:  see The Shin Kobe Maru (1992) 38 FCR 227 per Lockhart J at 246:

The addition of the words ‘and maritime’ was designed to ensure that the power was not confined to the jurisdiction of the Courts of Admiralty and was intended to confer jurisdiction with respect to all matters that may be said to reasonably relate to admiralty or maritime law.

and on appeal to the High Court in Owners of the Ship Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404; 68 ALJR 907 at 915 held that a claim under s4(2)(a) or (b):
…extends to matters of the kind generally accepted by maritime nations as falling within a special jurisdiction, concerned with the resolution of controversies relating to maritime commerce and navigation.

Australian Admiralty Courts have wide powers for resolving maritime claims encompassing a broad range of activities identified in the Act as proprietary maritime claims or general maritime claims. 

The extent of activities included within the Admiralty Jurisdiction provides Australia with one of the broadest modern international Admiralty Jurisdictions giving rise to a wide range of matters which can be dealt with by the Courts. 

A wide range of maritime claims are identified in the Admiralty Act 1988 (Cth), and are defined as either "proprietary maritime claims" or "general maritime claims". 

Jurisdiction 

Determined by nature of the claim

The question of jurisdiction is answered by reference to the nature of the plaintiff’s claim as put forward, without reference to the question of whether it is likely to succeed or not.  The plaintiff does not have to establish that the defendant was actually liable before commencing in rem proceedings, as this is the matter to be determined at the hearing: The owners of the MV ‘Iran Amanat’ v KMP Coastal Oil Pte Ltd [1999] HCA 11; (1999) 196 CLR 130;  The Moschananthy [1971] 1 Lloyd’s Rep 37.
Standard of proof and jurisdictional facts
There are two tests for whether there is Admiralty jurisdiction as a preliminary issue: Owners of the Shin Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404; (1994) 121 ALR 1:

· Determine the facts on the balance of probabilities;

· Legal character.
Where a plaintiff asserts jurisdiction by relying on the sections giving rise to a proprietary or general maritime claim this involves matters of:

· a legal character, such as s4(2)(a) eg a claim relating to possession of a ship;

· mixed fact and law: also see CMC (Australia) Pty Ltd v The ship ‘Socofl Stream’ [1999] FCA 1419; (1995) FCR 403  at [35] holding that (apart from facts or legal contentions that are untenable) a person is a relevant person within s3 even if, ultimately, it proves to be that a contention of law upon which liability depended is not accepted; applying The ‘St Elefterio’ [1957] P 179; Ocean Industries Pty Ltd v Owners of the ship MV ’Steven C’ [1994] 1 Qd R 69 at 74;
· fact.

and if the claim has a legal character and does not depend of finding of facts it can not involve consideration of the balance of probabilities: see Shin Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404 at 426 -7; (1994) 121 ALR 1.

Balance of probabilities 

This is the test for ss 17 and 18: Owners of the Shin Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404; (1994) 121 ALR 1; The Aventicum [1978] 1 Lloyd’s Rep 184; see The ‘I Congreso del Partido’ [1978] QB 500 at 535-7.

Particular facts

Where jurisdiction depends on particular facts or a particular state of affairs, a challenge to jurisdiction can only be resisted by establishing the facts on which it depends, and they must be established on the balance of probabilities in the light of all the evidence advanced in the proceedings held to determine whether there is jurisdiction:  Shin Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404 at 426; (1994) 121 ALR 1. 

Determining jurisdiction - final hearing basis

A hearing to determine jurisdiction is in the nature of a final hearing and not an interlocutory hearing.  The effect is that the rules of evidence apply and evidence is not on information and belief: Lloyd Werft Bremerhaven GmbH v Owners of the ship Kosmodemyanskaya (Unreported: Full Federal Cort, 15/5/1997)

Forum non conveniens

Jurisdiction in rem is obtained by service of the writ on the ship in Australia.  A party may enter a conditional appearance and move for a stay of proceedings on the ground of forum non conveniens.  This occurred in Kawasaki Steel Corp & Ors v The Owners and other interested in the ship ‘Daeyang Honey’ (1993) 120 ALR 109 and Gummow J held that the matter was to be determined by the principles in Voth v Manildra Flour Miulls Pty Ltd (1990) 171 CLR 538, namely, that Australia was a clearly inappropriate forum.
A stay will be granted where the collision had occurred overseas in Guinea and that the law of Guinea governed the incident and proceedings were to be commenced against the Port Authority in Guinea, which would have led to a multiplicity of proceedings:  Seereederei Baco Line Guibtt v the Ship ‘Al Aliyu’ [2000] FCA 2000 per Tamberlin J.

The Courts

Federal Court and State Supreme Courts exercise Admiralty Jurisdiction in relation to cargo claims (section 4(3)(e) of the Act) in relation to both exports and imports, section 11 of Carriage of Goods by Sea Act 1991 (Cth).  This is discussed in a separate module.

S10 defines the jurisdiction of superior courts in respect of Admiralty actions in rem:

Jurisdiction is conferred on the Federal Court and on the Supreme Courts of the Territories, and the Supreme Courts of the States are invested with federal jurisdiction, in respect of proceedings that may, under this Act, be commenced as actions in rem.

and s12 extends jurisdiction to associated matters, but s13 confines admiralty jurisdiction to matters within paragraph 76(ii) or (iii) of the Constitution.

See:

· Owners of the Ship ``Shin Kobe Maru'' v Empire Shipping Co Inc (1994)  181 CLR 404; 125 ALR 1 ‑ see also (1992) 38 FCR 227; 110 ALR 463  concerning the nature of Admiralty jurisdiction in relation to the Constitution. 

· Morris v The Ship "Kiama" ("Mubum") (1998) Federal Court 16 ACLC 945 (16 March 1998) which concerned the tension between Admiralty and Corporations law, arising from an equitable unregistered charge on the ship, recovery of proceeds from the forced sale of the ship and whether those proceeds which had been paid into court should be given to administrators of company . An issue was whether s 440G of Corporations Law prevented the Court from exercising its discretion to retain the proceeds of sale in Court.

· Bollen v Condor of Bermuda [1999] FCA 1832 concerning tort law where a crew member was injured during a charity race.

Admiralty jurisdiction is an equitable jurisdiction with the court exercising its discretion, including the powers in r80:

Court may give directions, vary Rules

(1)
The court may, on application or of its own motion and on such terms as are just:

(a)
give any appropriate direction with respect to a proceeding; and

(b)
by order, extend or abridge any time prescribed by these Rules or by rules of court applicable to a proceeding, whether or not the time has ended.

(2)
The court may, on such terms as are just, dispense with compliance with any of these Rules, either before or after the time for compliance. 

Federal Courts 

The Act confers Admiralty jurisdiction on the Federal Court of Australia, which has jurisdiction over the whole of Australia, her external Territories and territorial waters. This jurisdiction has simplified Admiralty proceedings and the enforcement of maritime claims in Australia. 

An arrest warrant issued by the Sydney Registry of the Court can be executed anywhere in Australia. 

For example, this means that a claimant can issue a warrant in Sydney for the arrest of a vessel in Adelaide. The Sydney registry of the Federal Court transmits the warrant by facsimile to the Adelaide Registry where it is executed by the Federal Court Marshal. All hearings in connection with the arrest are then held in Sydney, but if the warrant is issued by the Adelaide Registry the hearing will be in Adelaide. This change has greatly reduced the costs and expenses of Admiralty proceedings generally. 
The Federal Magistrates Court also has in personam jurisdiction in Admiralty.
Supreme Courts 

Each of the Supreme Courts of a State and Territory also exercise Admiralty 

jurisdiction under the Act and the Rules, but are more limited in their 

application as the jurisdiction is confined to that State and is not Australia 

wide. 

Interpretation

In interpretation of the Admiralty Act the High Court has held that when Parliament follows statutory precedent from overseas which affects international shipping and which has a settled construction at the time of enactment the statutory language should be construed in the same way unless such construction is unreasonable or inapplicable to Australian circumstances: The owners of the MV ‘Iran Amanat’ v KMP Coastal Oil Pte Ltd [1999] HCA 11; (1999) 196 CLR 130. 

Important definitions

S3 of the Admiralty Act sets out the definitions and interpretation of the Act:

(1)
In this Act, unless the contrary intention appears:

Australia, when used in a geographical sense, includes each external Territory.

Civil Liability Convention has the same meaning as the Convention has in the Protection of the Sea (Civil Liability) Act 1981.

commencement, in relation to a proceeding, has the meaning given by subsection (2).

costs and expenses, in relation to the Marshal, has the meaning given by subsection (5).

entering appearance has the meaning given by subsection (4).

Federal Court means the Federal Court of Australia.

foreign ship means a ship that is not registered, and is not permitted to be registered, under the Shipping Registration Act 1981.

freight includes passage money and hire.

goods, in relation to a ship, has the meaning given by subsection (3).

hovercraft means an air‑cushion vehicle, or a similar vehicle, used wholly or principally in navigation by water.

initiating process includes a third party notice.

inland waters means waters within Australia other than waters of the sea.

inland waterways vessel means a vessel used or intended to be used wholly on inland waters.

Liability Convention means:


(a)
the Civil Liability Convention;


(b)
the Limitation Convention; or


(c)
any other international convention that is in force in relation to Australia and makes provision with respect to the limitation of liability in relation to maritime claims.

Limitation Convention has the meaning given to the expression Convention by subsection 3(1) of the Limitation of Liability for Maritime Claims Act 1989.

limitation proceeding means a proceeding under:


(a)
section 25 of this Act;


(b)
section 9 of the Limitation of Liability for Maritime Claims Act 1989; or


(c)
section 10 of the Protection of the Sea (Civil Liability) Act 1981.

maritime claim, general maritime claim and proprietary maritime claim have the meanings given by section 4.

master, in relation to a ship, means a person who has command or charge of the ship.

member of the crew, in relation to a ship, means a person employed or engaged in any capacity on board the ship on the business of the ship, other than:


(a)
the master of the ship;


(b)
a person who has the conduct of the ship as the pilot of the ship; or


(c)
a person temporarily employed on the ship in port.

mortgage, in relation to a ship or a share in a ship, includes a hypothecation or pledge of, and a charge on, the ship or share, whether at law or in equity and whether arising under the law in force in a part of Australia or elsewhere.

relevant person, in relation to a maritime claim, means a person who would be liable on the claim in a proceeding commenced as an action in personam.

sea includes all waters within the ebb and flow of the tide.

ship means a vessel of any kind used or constructed for use in navigation by water, however it is propelled or moved, and includes:


(a)
a barge, lighter or other floating vessel;


(b)
a hovercraft;


(c)
an off‑shore industry mobile unit within the meaning of the Navigation Act 1912; and


(d)
a vessel that has sunk or is stranded and the remains of such a vessel;

but does not include:


(e)
a seaplane;


(f)
an inland waterways vessel; or


(g)
a vessel under construction that has not been launched.

surrogate ship has the meaning given by subsection (6).

this Act includes the regulations and the Rules made under this Act.


(2)
A reference in this Act to the time when a proceeding is commenced is a reference to the time when the initiating process in relation to the proceeding is filed in, or issued by, a court.


(3)
A reference in this Act to goods, in relation to a ship, includes a reference to the baggage and other possessions of a person who is on the ship, being baggage and possessions that are being carried or are to be carried on the ship.


(4)
A reference in this Act to the entering of appearance includes a reference to any similar procedure.


(5)
A reference in this Act to the costs and expenses of the Marshal includes a reference to the amounts payable to a person acting in accordance with the Rules as a Marshal of a court.


(6)
For the purposes of this Act, where:


(a)
a proceeding on a maritime claim may be commenced against a ship under a provision of this Act (other than section 19); and


(b)
under section 19, a proceeding on the claim may be commenced against some other ship;

the other ship is, in relation to the claim, a surrogate ship.

Relevant person
The s3 definition of relevant person is important for a number of provisions of the Act, and the function of the phrase ‘person who would be liable’ is to identify a person having sufficient connection with the ship to render him or her personally, and consequently the ship herself, responsible.  It is concerned not with the question whether in the particular case the defendant in an action in personam is liable in fact and in law; but whether it can be predicated that the necessary relation exists between the defendant in rem as owner or otherwise, and the ship:  Ocean Industries Pty Ltd (t/a Markwell Chandlery) v Owners of Ship MV ``Steven C''  (1991) 104 ALR 353; [1994] 1 Qd R 69; The ‘Rena K’ [1979] QB 377.
In Owners of MV Iran Amanat v KMP Coastal Oil Pte Ltd (1999) 196 CLR 130; (1999) 161 ALR 434; the High Court held that a ‘relevant person’ for ss 17 and 19 was a person who would be liable on the assumption that the action succeeded; applying The ‘St Elefterio’ [1957] P 179 at 185-6 and The ‘Moschanthy’ [1971] 1 Lloyd’s Rep 37 at 42.

What is a ship?

The s3 definition of a ship are very broad, and consist of the following elements:
· vessel of any kind

· used in navigation by water

· irrespective of how propelled or moved

· not including:

· a seaplane

· unlaunched vessel

· vessel used on inland waters in Australia

What is part of the ship?

In an in rem proceeding, the ship includes all its bunkers, equipment and machinery on board other than the parts belonging to another: The Silia [1981] 2 Lloyd’s Rep 534.

Equipment and machinery

The Silia was followed in Morlines Maritime Agency Ltd v Ship ‘Skulptor Vuchetich’ (1996) 62 FCR 602; 136 ALR 206 where a party unsuccessfully sought a declaration that fork lifts, fork hoists and other equipment on board at the time of arrest was not part of the ship.  Sheppard J held that the equipment was part of the ship for the purposes of the arrest and sale.

Bunkers

In Patrick Stevedores No 2 Pty Ltd v MV ‘Turakina’ (1998) 154 ALR 514 and Waitemata Stevedoring Services Ltd v MV ‘Rangitata’ (1998) 154 ALR 666 a claim was unsuccessfully sought for a declaration that bunkers were the property of the demise charterer (South Pacific Shipping Ltd) and did not form part of the res.  The Court held that the bunkers are part of the res unless shown to be owned by someone other than the shipowners.  In this case, SPS failed to prove that they were the owner of the bunkers.
Cargo and containers
In the above cases, all cargo (and containers) were discharged from the ships on application by cargo owners who were able to establish ownership of cargo by bills of lading, and the containers were also owned by third parties. 

Maritime claims 

There are two types of maritime claims defined in the Act, s4: 

· Proprietary maritime claims; 

· General maritime claims. 

The two types of claim are mutually exclusive: Vilona v The Ship ‘Alnilam’ [2001] FCA 411 per Hely J.  

The meaning of what is a maritime claim has been the subject of a number of cases in Australia: 
· Port of Geelong Authority v Ship Bass Reefer (1992) 109 ALR 505 which considered the meaning of  ‘relates to’, ‘services’ and ‘operation’;
· Owners of Ship Shin Kobe Maru v Empire Shipping Co Inc (1994) 181 CLR 404; 125 ALR 1  ‑ see also (1992) 38 FCR 227; 110 ALR 463  dealing with s4(2)(a) and (b);
· Yulianto v The Ship Glory Cape (1995) 134 ALR 92 concerning a claim ‘in rem’ for injuries suffered;
· Patrick Stevedores No2 Pty Ltd and Patrick Stevedores No1 Ltd v Proceeds of the Sale of the Vessel MV Skulptor Konenkov [1998] 99 FCA (20 Feb) (1998) 160 ALR 132 concerning an action in rem where a maritime agency claimed balance of running account with mixture of in rem and in personam claims, but the court held that it could not claim a running account against proceeds of sale of ship; 

· Patrick Stevedores No2 Pty Ltd and Rolfe and Rolfe‑Opal Pty Ltd v Proceeds of the Sale of the Vessel MV Skulptor Konenkov [1998] 100 FCA (20 Feb) (1998) 79 FCR 560; (1998) 161 ALR 131 concerning s4(3)(m) in an action in rem where there was a general maritime claim against proceeds of ship for stevedoring fees.  The court held these to be a valid claim.  An additional issue concerned undertakings by the plaintiffs' solicitors with respect to the arrested ship, and those undertakings covering the Marshal’s expenses of replacing the ship’s engineers;
· Morris v The Ship (Kiama( ((Mubum() (1998) 16 ACLC 945 (16 March) concerning a charge on a ship, an equitable unregistered charge, and whether proceeds from the forced sale of ship and paid into court should be given to administrators of company.  This involved consideration of whether s 440G of Corporations Law prevented the court from exercising discretion to retain proceeds of sale in Court;
· Allen Ziebell and Irene Ziebell and Ziebell Holdings Pty Ltd v Aluminium Marine Consultants and Fabricators and Debis Financial Services (Australia) Pty Ltd [1999] QSC 351 (24 November 1999) concerning an urgent interlocutory injunction made ex parte application restraining sale of vessel where the defendant asserted a right as mortgagee exercising power of sale;
· Bollen v Condor of Bermuda [1999] FCA 1832 (23 December 1999) concerning tort law where a crew member was injured during a  charity race.

Proprietary maritime claims

Proprietary maritime claims are defined in s4(2): 

(a) 
a claim relating to: 

(i)
 possession of a ship; 

(ii)
 title to, or ownership of, a ship or a share in a ship; 

(iii) 
a mortgage of a ship or of a share in a ship; or 

(iv) 
a mortgage of a ship's freight; 

(b) 
a claim between co-owners of a ship relating to the possession, ownership, operation or earnings of a ship; 

(c) 
a claim for the satisfaction or enforcement of a judgment given by a court (including a court of a foreign country) against a ship or other property in a proceeding in rem in the nature of a proceeding in Admiralty; or 

(d) 
a claim for interest in respect of a claim referred to in paragraph (a), (b) or (c).
The leading Australian case is Owners of the ‘Shin Kobe Maru’ v Empire Shipping Co Inc (1994) 181 CLR 404; 121 ALR 1 in which Empire Shipping had commenced in the Federal Court in rem as a co-owner.  The High Court held that s4(2)(a) and (b) were not confined to a claim by which a plaintiff asserted its own title, ownership or right to possession, but extended to a claim by which a plaintiff asserted rights involving another’s ownership.  A claim under s4(2)(a) or (b) can be brought in rem notwithstanding a claim for specific performance or other equitable remedy.   And per curiam, the words ‘co-owners’ in s4(2)(b) extends to equitable co-owners.
A claim against the subject ship

A proprietary maritime claim can not be commenced against a surrogate ship: Vilona v The Ship ‘Alnilam’ [2001] FCA 411 per Hely J.
Not available against a surrogate ship

A claim in rem can not be brought against a surrogate ship for a proprietary maritime claim: Vilona v The Ship ‘Alnilam’ [2001] FCA 411 per Hely J.

Claim for the sale price

A claim for the sale price of a ship is not a proprietary maritime claim within s4(2): Allison v Owners of the Ship ‘Greshanne’ where a claim was commenced in rem for the unpaid purchase price of the ship.  
Claim for return of deposit for sale

A claim for the return of a deposit on an uncompleted sale of a ship is a proprietary maritime claim:  Caravelle Investments Ltd v Martaban Ltd, The ‘Cape Don’ (1999) 95 FCR 85; [2000] 1 Lloyds Rep 388 where an  ‘holding deposit’ of US$200,000 was paid to a solicitor’s trust account for purchase of the Cape Don.  A written form of sale contract was sent with a time and place for settlement nominated.  The settlement did not proceed and the plaintiff demanded return of the deposit and an undertaking from the solicitor to hold the monies for the plaintiff’s benefit, which the solicitors refused to do.  The plaintiff’s obtained an ex parte and interim injunction in Admiralty, to freeze the deposit funds. After that order, and before the return date, the defendant asserted that the plaintiff had repudiated the contract and accordingly had forfeit the deposit as damages for breach of contract.  Finkelstein J considered Gatoil v Arkwright-Boston Manufacturers Mutual Ins Co, The ‘Sandrina’ [1985] AC 255; [1985] 1 All ER 129 and held that the claim related to the ownershoip of the Cape Don and was within s4(2).

Specific performance

A claim for specific performance is a claim within s4(2):  Bakri Navigation Co Ltd v The Ship Golden Glory (Unreported: FCA 2 May and 5 June 1991, Gummow J) where sale negotiations were conducted through brokers but then ceased.  The purchaser claimed there was a concluded contract for sale which the vendor owner had repudiated by refusing to proceed.  The vendor asserted that the negotiations had not been concluded and they were entitled to cease negotiations.  Gummow J followed Antares Shipping Corp v The Ship ‘Capricorn’ (1979) 111 DLR (3d) 289 where the Supreme Court of Canada had considered an equivalent section and held that a claim for specific performance of a concluded contract for sale of a ship be requiring delivery and a bill of sale was a proprietary maritime claim.

See Owners of the ‘Shin Kobe Maru’ v Empire Shipping Co Inc (1994) 181 CLR 404; 121 ALR 1 where the High Court held that a claim for specific performance or other equitable remedy is within s4(2).

General Maritime Claims

General maritime claims are defined in s4(3) as:

(a) 
a claim for damage done by a ship (whether by collision or otherwise); 

(b) 
a claim in respect of the liability of the owner of a ship arising under Part II or IV of the Protection of the Sea (Civil Liability) Act 1981 under a law of a State or Territory that makes provision as mentioned in subsection 7(1) of that Act; 

(c) 
a claim for loss of life, or for personal injury, sustained in consequence of a defect in a ship or in the apparel or equipment of a ship; 

(d) 
a claim (including a claim for loss of life or personal injury) arising out of an act or omission of: 

(i) 
the owner or charterer of a ship; 

(ii) 
a person in possession or control of a ship; or 

(iii) 
a person for whose wrongful acts or omissions the owner, charterer or person in possession or control of a ship is liable; 

being an act or omission in the navigation or management of the ship, including an act or omission in connection with: 

(iv)
 the loading of goods on to, or the unloading of goods from, the ship; 

(v) 
the embarkation of person on to, or the disembarkation of person from, the ship; and 

(vi)
 the carriage of goods or persons on the ship; 

(e)
a claim for loss of, or damage to, goods carried by a ship; 

(f) 
a claim arising out of an agreement that relates to the carriage of goods or persons by a ship or to the use or hire of a ship, whether by charterparty or otherwise; 

(g)
 a claim relating to salvage (including life salvage and salvage of cargo or wreck found on land); 

(h)
a claim in respect of general average; 

(j)
a claim in respect of towage of a ship; 

(k) 
a claim in respect of pilotage of a ship; 

(m) 
a claim in respect of goods, materials or services (including stevedoring and lighterage services) supplied or to be supplied to a ship for its operation or maintenance; 

(n) 
a claim in respect of the construction of a ship (including such a claim relating to a vessel before it was launched); 

(o) 
a claim in respect of the alteration, repair or equipping of a ship; 

(p) 
a claim in respect of a liability for port, harbour, canal or light tolls, charges or dues, or tolls, charges or dues of a similar kind, in relation to a ship; 

(q) 
a claim in respect of a levy in relation to a ship including a shipping levy imposed by the Protection of the Sea (Shipping Levy) Act 1981, being a levy in relation to which a power to detain the ship is conferred by a law in force in Australia or in a part of Australia; 

(r) 
a claim by a master, shipper, charterer or agent in respect of disbursements on account of a ship; 

(s) 
a claim for an insurance premium, or for a mutual insurance call, in relation to a ship; 

(t) 
a claim by a master, or a member of the crew, of a ship for: 

(i) 
wages; or 

(ii) 
an amount that a person, as employer, is under an obligation to pay to a person as employee, whether the obligation arose out of the contract of employment or by operation by law, including the operation of the laws of a foreign country; 

(u) 
a claim for the enforcement of, or a claim arising out of, an arbitral award (including a foreign award within the meaning of the Arbitration (Foreign Awards Agreement) Act 1974) made in respect of a proprietary maritime claim or a claim referred to in one of the preceding paragraphs; 

(w) 
a claim for interest in respect of a claim referred to in one of the preceding paragraphs. 

A general maritime claim gives a right to proceed in rem, but there is a further 

requirement relating to ownership which will be discussed below. 

Arrest of a surrogate ship

A claim in rem can only be brought against a surrogate ship for a general maritime claim: Vilona v The Ship ‘Alnilam’ [2001] FCA 411 per Hely J.

Loss of life and personal injury

Injuries and death suffered by members of the crew whilst in dispute with the Master who ordered other crew to attack them,  are within s4(3)(d):  Yulianto v The Ship ‘Glory Cape’ (1995) 127 FLR 394; (1995) 134 ALR 92.

Cargo Claims 

The most common basis for issue of a writ in rem or a writ in personam arises from loss or damage to goods carried as cargo, see s4(3)(e) above.

Agency fees

In Opal Maritime Agencies Pty Ltd v Proceeds of sale of vessel MV Skulptor Konenkov (2000) 98 FCR 519; (2000) 172 ALR 481 per Tamberlin J; the plaintiff had provided services to the Baltic Shipping Co and commenced in rem proceedings against the ship sale fund for a balance owing on a general offset account it had operated for Baltic Shipping Co, crediting freight payments received and debiting payments it had made for materials and services provided to the ship.  Tamberlin J dismissed the claim as the amount claim was a mix of amounts which could be claimed in rem and in personam.  On appeal, the Full Court held that in an in rem proceeding it was not sufficient that the ship is owned by a person who is liable in personam on a general maritime claim concerning any ship.  A claim in rem can only be brought for a claim that arises from the ship or a surrogate ship.  The agency fees did not come within either s4(3)(m: services)or (r: disbursements).
Claim for lease and licenses of port area
A claim for monies owed for a lease and licence of land adjoining the berth are a general maritime claim within s4(3)(m) and (p):  Port of Geelong Authority v The Ship Bass Reefer (1992) 37 FCR 374; (1992) 109 ALR 505 as the Act applied to goods, materials, but also services (unlike the Arrest Convention which does not include services). 
Proceedings in rem 

Claims against ships can only be commenced by a writ in rem, s14:

In a matter of Admiralty or maritime jurisdiction, a proceeding shall not be commenced as an action in rem against a ship or other property except as provided by this Act.

and to enforce the five rights set out in the Act:

· Right to proceed in rem on maritime liens etc.

· Right to proceed in rem on proprietary maritime claims

· Right to proceed in rem on owner’s liabilities

· Right to proceed in rem on demise charterer’s liabilities

· Right to proceed in rem against surrogate ship

The presence of a vessel in Australian territorial waters is sufficient to found jurisdiction in Australia.

As mentioned above, a proprietary maritime claim gives an automatic right to 

proceed in rem because the cause of action relates to the vessel itself, without reference to its ownership. 

With respect to general maritime claims in respect of an owner's or a charterer's liabilities, proceedings in rem may be commenced where a "relevant person" (ie the owner or charterer) was, when the cause of action arose, the owner or charterer of, or in possession of or control of the ship or property, and is, when the proceeding is commenced, the owner or demise charterer of the ship in question. For a discussion of the meaning of ‘relevant person’ s3, see: Ocean Industries Pty Ltd (t/a Markwell Chandlery) v Owners of Ship MV ``Steven C'' (1991) 104 ALR 353; [1994] 1 Qd R 69(1991); which concerned an action "in rem", where orders had already been made "in personam".

In personam followed by in rem proceedings
A cause of action in rem, being of a different character from a cause of action in personam, does not merge in a judgment in personam, but remains available to the person who has it so long as, and to the extent that, such a judgment remains unsatisfied:  Ocean Industries Pty Ltd (receivers and managers appointed) trading as Markwell Chandlery v Owners of the ship MV ‘Steven C’ (1991) 104 ALR 353; [1994] 1 Qd R 69; The ‘Rena K’ [1979] QB 377.

Maritime liens

Right to proceed in rem on maritime liens etc, s15
Maritime liens are an important part of admiralty jurisdiction, see s15:


(1)
A proceeding on a maritime lien or other charge in respect of a ship or other property subject to the lien or charge may be commenced as an action in rem  against the ship or property.


(2)
A reference in subsection(1) to a maritime lien includes a reference to a lien for:


(a)
salvage;


(b)
damage done by a ship;


(c)
wages of the master, or of a member of the crew, of a ship; or


(d)
master’s disbursements.
Priorities

The priorities for payment of competing maritime liens are the same order as in s15(2), but they are paid after the Marshal recovers the costs and expenses of the arrest..

Wages

Crew wages include a broad category of wages and benefits: see Seamens’ entitlements and priority in Admiralty [2006] Ajit 3.
In Australia a limitation has been applied to crew wage claims, which can only arise from claims which they themselves can enforce: US Trust Co of New York v Master and crew of the ship Ionian Mariner (1997) 77 FCR 563; (1997) 149 ALR 200 (FC) and Loucas G Matsas Salvage and Towage Maritime Co v Proceeds of sale of the ship Ionian Mariner (1997) 149 ALR 653.  The Russian officers and crew brought a claim for unpaid wages claiming priority over the mortgagee, who argues that the priority was limited to the claims under the individual contracts of employment which were directly enforceable by the crew, and not extending to  a collective agreement made between the ITF and the shipowner to which the crew were not party and could not enforce.

Loss of lien

A maritime lien may be extinguished in a number of situations:
· payment of the amount secured by lien

· res is lost
· bail given

· replacement of lien by other security

The extent of maritime liens

In Australia, the categories of maritime lien are limited to the matters identified in s15(2) despite use of the word ‘includes’. See Civil Admiralty Jurisdiction, Report 33, 1986 (available at austlii.edu.au).  This suggests that other maritime liens may be recognised if created by common law or Parliament.
The Admiralty Act provides that the Act does not create any new maritime liens or charges, s6:

The provisions of this Act (other than section 34) do not have effect to create:

(a)
a new maritime lien or other charge; or

(b)
a cause of action that would not have existed if this Act had not been passed.

S34 is concerned with damages for unjustified arrest.
There is no international uniformity in the approach to maritime liens, with contractually created liens being recognised in the US but not in the UK, for example, in the creation of a contractual maritime lien in respect of the lease of shipping containers, or ship’s bunkers.  But see Bominflot Inc v M/V Henrich S (Unreported: US Court of Appeals for 4th Circuit, No 05-2242, 4 October 2006)
The question of whether a maritime lien created by contract and recognised under US law for monies owed to a container lessor who was owed rent for large numbers of containers leased to the ship owner Baltic Shipping Co waas considered in Morlines Maritime Agency Ltd v Proceeds of sale of ship ‘Skulptor Vuchetich’ (Unreported: FCA 15/5/1997, Sheppard J).  Sheppard J held that the law of the forum applied Australian law as a matter of procedure, which did not recognise a contractual maritime lien, following Bankers Trust International Ltd v Todd Shipyards Corp The ‘Halcyon Isle’ [1981] AC 221 (PC).
Law of procedure or substance? 
The law concerning maritime liens should be determined by substance as it concerns the rights and obligations of the parties, rather than procedural concerning the conduct of proceedings.

The law of the lex fori (procedural) was applied in Morlines Maritime Agency Ltd v Proceeds of sale of ship ‘Skulptor Vuchetich’ (Unreported: FCA 15/5/1997, Sheppard J).

However, since the Skulptor Vuchetich, the High Court has determined a distinction between procedural matters (regulating the conduct of the proceedings) and substance (actual law governing the rights and obligations of the parties): John Pfeiffer Pty Ltd v Rogerson (2000) 203 CLR 503; (2000) 172 ALR 625; (2000) 74 ALJR 1109; holding that it is the lex loci delicti (in tort, the place where the last event necessary to make an actor liable for the tort takes place, the place of the wrong) which applies.  This decision suggests that in maritime liens the substantive law to be applied is the lex loci contractus (law by which the contract is to be governed; where the contract is made) or perhaps the lex mercatoria (the law-merchant or commercial law, part of the common law).

The approach to maritime liens differs between nations.  Significantly, US law allows for a wider range of maritime liens than English law, eg US law allows for a maritime lien for necessaries such as bunkers: see 46 USCA § 31342 (subject to the existence of a maritime lien on the vessel); 46 USCA § 31301(4) (West Supp 2005) which defines necessaries broadly as including repairs, supplies, towage and the use of a dry dock or marine railway; Federal Rules of Civil Procedure Supplemental Rules for Certain Admiralty and Maritime Claims, Rule C:

An action in rem may be brought…[t]o enforce any maritime lien…[w]henever a statute of the United States provides for a maritime action in  rem.
However, the answer is that the recognition of a maritime lien is to be determined by the lex fori and the principle of  ‘stricti juris’.

Maritime liens are stricti juris

Maritime liens are determined by the lex fori, as noted above, and when the principle of stricti juris is applied, the recognition of a claim as a maritime lien differs across jurisdictions between those following the US and the UK approach.

Stricti juris means that maritime liens can not be created by agreement of the parties.  The policy reason is that a maritime lien are a privilege which create a charge on the ship:

…our Judges in early cases used our word ‘privilege’ with the same meaning as that in which ‘maritime lien’ was subsequently used: it is echoed in the passage from Lord Gorell’s judgment in the Ripon City [1897] P 226 at pp241-2…The essence of the ‘privilege’ was and still is, whether in continental or in English law, that it comes into existence automatically without any antecedent formality, and simultaneously with the cause of action, and confers a true charge upon the ship and freight of a proprietary kind in favour of the ‘privileged’ creditor.  The charge goes with the ship everywhere, even in the hands of a purchaser for value without notice, and has a certain ranking with other maritime liens, all of which take precedence of mortgages

United Africa Co Ltd v ‘Tolten’ (Owners) (1946) 79 Ll L Rep 349 at 356

Maritime liens confer a powerful right such that their application is strictly limited to a recognised group of claims: see the Admiralty Act 1988 (Cth) s14(2); The Ripon City (1897) P 226,at 242.

In rem proceedings
It is the in rem proceedings (not in personam) which result in a warrant for the arrest of the ship.  This was described in The Tolten [1946] P 135 per Scott LJ at 145 - 146:

The substantive right of putting into operation the admiralty court’s executive function of arresting and selling the ship…thereby enforcing distribution of the proceeds among the lien creditors in accordance with the several priorities.

And at 146:

I call that function of the court ‘executive’ because, once the lien is admitted, or is established by evidence of the right to compensation…there is then no further judicial function for the court to perform, save that in the registry where priorities, quantum and distribution are dealt with.

There are four characteristics of a lien:

1
It is a charge on property enforceable directly against the property by proceedings ‘in rem’ (against the thing) but not ‘in personam’ (against the person), although the plaintiff may file both claims with the court.  It does not require possession of the thing and does not give a right to possession, only to enforce a claim: see s15(1); The Tervaete [1922] P 259 at 274; and if the owner does not enter an appearance and defend the claim, the ship becomes available to meet the claim: Caltex Oil (Aust) Pty Ltd v The Dredge Willemstad (1976) 136 CLR 529 at 538 – 539;

2
It attaches to property by operation of law: see The Tolten [1946] P 135 at 150; and cannot under the UK approach, be created (other than respondentia and bottomry): Admiralty Commissioners v Vakverda [1938] AC 173 at 186; 

3
Adheres to the property despite a change in ownership, even where the new owner is an arms length purchaser for value;

4
Enjoys priority. 

A maritime lien can attach to the following three species of property:

1
The ship, usually the property which is arrested to enforce a claim, though note that the ship’s bunkers may be a separate species of property;

2
Ship’s freight;

3
Cargo.

Lien replaced by security

In Loucas G Matsas Salvage and Towage Maritime Co v Proceeds of sale of the ship Ionian Mariner (1997) 149 ALR 653 per Ryan J, a salvor rendered salvage services to a vessel under the LOF 90 Salvage Agreement which by cl4 required the shipowner to provide security at Lloyd’s.  Security was provided by a guarantee, but after the security was provided the guarantor became insolvent and the guarantee was value-less.  The salvor obtained an arbitration award which was unsatisfied and it claimed against the ship sale fund.  Ryan J held that the maritime lien had been extinguished because cl5(a) had the effect of replacing the maritime lien with the guarantee.

Right to proceed in rem

Proprietary maritime claim, s16


A proceeding on a proprietary maritime claim concerning a ship or other property may be commenced as an action in rem against the ship or property.
Beneficial ownership
Whether the owner includes beneficial owner has been considered in Australia: Malaysia Shipyard v ‘Iron Shortland’ as Surrogate for the ship ‘Newcastle Pride’ ((1995) 59 FCR 535; (1995) 131 ALR 738.   The question is determined by the s3 definition of ‘relevant person’ as the person who is liable on the claim in personam.
General maritime claim, owner’s liabilities, s17
Where, in relation to a general maritime claim concerning a ship or other property, a relevant person:

(a)
was, when the cause of action arose, the owner or charterer of, or in possession or control of, the ship or property; and

(b)
is, when the proceeding is commenced, the owner of the ship or property;

a proceeding on the claim may be commenced as an action in rem against the ship or property.

The combined effect of s17 and ‘relevant person’ in s3 is that for a proceeding in rem, there must be a person who, both when the cause of action arose was, and also when the proceeding in rem is commenced is, the owner of the ship, and who would be liable on the claim in personam: Ocean Industries Pty Ltd (receivers and managers appointed) trading as Markwell Chandlery v Owners of the ship MV ‘Steven C’; The ‘Rena K’ [1979] QB 377.

See:

· Ocean Industries Pty Ltd (t/a Markwell Chandlery) v Owners of Ship MV ‘Steven C’ (1991) 104 ALR 353 which considered whether an action ‘in rem’ was sustainable; 

· Kawasaki Steel Corporation v Owners of Ship Daeyang Honey (1993) 120 ALR 109;
· Malaysia Shipyard v Iron Shortland as surrogate for the ship ‘Newcastle Pride’ (1995) 131 ALR 738 (Iron Shortland);
· Marine Trade Consulting GmbH v Owners of the ship ‘Kareliya (Unreported, FCA 9/9/1996, Tamberlin J) where the ship operated  through a series of bareboat and time charters.  The ship was arrested and the question was whether the ‘relevant person’ was the owner under s17(b) or a demise charterer under s18; 
· Bollen v Condor of  Bermuda [1999] FCA 1832 concerning negligence and injury to a crew member injured during a charity race;

· Owners of MV Iran Amanat v KMP Coastal Oil Pte Ltd (1999) 196 CLR 130; (1999) 161 ALR 434 which held that a ‘relevant person’ for ss 17 and 19 was a person who would be liable on the assumption that the action succeeded; applying The ‘St Elefterio’ [1957] P 179 at 185-6 and The ‘Moschanthy’ [1971] 1 Lloyd’s Rep 37 at 42.

Demise charterer’s liabilities, s18
The right to claim against a demise charterer in rem is set out in s18:
Where, in relation to a maritime claim concerning a ship, a relevant person:

(a)
was, when the cause of action arose, the owner or charterer, or in possession or control, of the ship; and

(b)
is, when the proceeding is commenced, a demise charterer of the ship;

a proceeding on the claim may be commenced as an action in rem against the ship.

and demise charterer should not be narrowly construed, and should be construed in a way that enables, in appropriate circumstances, a maritime claim to be pursued by recourse against a vessel and not simply its charterer: CMC (Australia) Pty Ltd v The ship ‘Socofl Stream’ [1999] FCA 1419; (1995) FCR 403 at [26]; Owners of ‘Iran Amanat’ v KMP Coastal Oil Pte Ltd (1999) 196 CLR 130 at [20]; 161 ALR 434 at [20]; Patrick Stevedores No 2 Pty Ltd v MV ‘Turakina’ (1998) 154 ALR 666 at 671, 675; The ‘Guiseppe do Vittorio’ [1998] 1 Lloyd’s rep 136 at 143, 156, 157.

See also:

· Marine Trade Consulting GmbH v Owners of the ship ‘Kareliya (Unreported, FCA 9/9/1996, Tamberlin J) where the ship operated through a series of bareboat and time charters.  The ship was arrested and the question was whether the ‘relevant person’ was the owner under s17(b) or a demise charterer under s18.  There were a number of indicators relevant to the ‘relevant person’ which were not present: there was no actual or beneficial ownership in the ship; the charterer did not pay or control the master and crew; there had been no parting with the possession and control of the ship;
· Charterer includes a voyage charterer: Laemthong International Lines Ltd v BPS Shipping Ltd (1997) 149 ALR 675. 
Any type of charterer
Charterer includes any kind of charterer and is not limited to demise charterers:  Laemthong International Lines Ltd v BPS Shipping Ltd (1997) 149 ALR 675. 
Surrogate ship, s19
The phrase ‘surrogate ship’ is defined  in s3(6):

(6)
For the purposes of this Act, where:


(a)
a proceeding on a maritime claim may be commenced against a ship under a provision of this Act (other than section 19); and


(b)
under section 19, a proceeding on the claim may be commenced against some other ship;

the other ship is, in relation to the claim, a surrogate ship.

and permits proceedings against a surrogate ship under s19 where a maritime claim can be commenced other than under s19.  See Supreme Court Act 1981 (UK) s21(4); Admiralty Jurisdiction Regulation Act 1983 (SAf) s3(6); Arrest Convention Art 3(1).
S19 permits the arrest of a surrogate ship (often referred to as sister ship) to overcome the injustice that otherwise arose in admiralty jurisdiction where the in rem claim could only be brought against the ship against which a claim arises (but note that it is not available for a maritime lien). S19 provides:

A proceeding on a general maritime claim concerning a ship may be commenced as an action in rem against some other ship if:

(a) 
a relevant person in relation to the claim was, when the cause of action arose, the owner or charterer of, or in possession or control of, the first‑mentioned ship; and

(b) 
that person is, when the proceeding is commenced, the owner of the second‑mentioned ship.

Relevant person is defined in s3:

relevant person, in relation to a maritime claim, means a person who would be liable on the claim in a proceeding commenced as an action in personam.
Note the words ‘would be liable’ and see Owners of MV Iran Amanat v KMP Coastal Oil Pte Ltd (1999) 196 CLR 130; (1999) 161 ALR 434 which held that a ‘relevant person’ for ss 17 and 19 was a person who would be liable on the assumption that the action succeeded; applying The ‘St Elefterio’ [1957] P 179 at 185-6 and The ‘Moschanthy’ [1971] 1 Lloyd’s Rep 37 at 42.

‘Surrogate ship’ is not defined in s19, and the definition in s3(6) is for cases where a general maritime claim can be brought under ss15, 17 or 18: Laemthong International Lines Co Ltd V BPS Shipping 149 ALR 675.

A claim against a surrogate ship in s19 can be brought against any type of charterer and is not restricted to a demise charter which is the type of charter referred to in s18(b): Laemthong International Lines Co Ltd V BPS Shipping 149 ALR 675.

In Kent v The Vessel ‘Maria Luisa’ as surrogate for the Vessels ‘Monika’ and ‘Boston Bay’ (2002) 130 FCR 1 ((Beaumont J) and on appeal 130 FCR 12 (Tamberlin and Hely JJ with Moore J dissenting) the fishing vessel was arrested at Port Lincoln in South Australia to secure a general maritime claim under s4(3)(c) and (d)(i). The registered owner sought to have the arrest set aside on the ground that the ‘relevant person’ was not the owner within s19. The arrest was set aside for want of jurisdiction. The matter was complicated by a trust which provided that no unit holder was entitled to the transfer to him of any property comprised in the trust fund.  The registered owner was Everdene Pty Ltd which was also the trustee of the trust.  The Full Court held that it was not sufficient for a party to enjoy a bundle of right which may enable it by a series of discrete actions to obtain ultimate possession of the ship, control its activities and entitle it to alienate the ship, as this did not equate to present ownership at a particular point in time.  It only indicates the potential to become owner, and does not satisfy s19.
See:

· Aichhorn & Co KG v The MV Talbot (1974) 132 CLR 449;
· The Freccia del Nord [1989] 1 Lloyd’s Rep 388 at 392;
· Malaysia Shipyard v Iron Shortland as surrogate for the ship ‘Newcastle Pride’ (1995) 131 ALR 738 (Iron Shortland).  Owner does not mean ‘registered owner’.  It is sufficient if the relevant person was in possession or control of the ship, and not necessary that it owned the ship;

· Safezone Pty Ltd v The Ship Island Sun [2004] FCA 1797
· Laemthong International Lines Co Ltd V BPS Shipping 149 ALR 675 where the charterer argued that as a mere voyage charterer they were not a charterer of an owner type  and did not come within s19(a)
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	Activity

	
	Summarise the principles applying to the arrest of a surrogate ship under the Admiralty Act 1988 (Cth).

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Arrest of ships and other property

The use of a writ in rem is not limited to the arrest of a ship which is the most common subject of an arrest, as other property can also be arrested, such as cargo.

Australia is a signatory to the Brussels Arrest Convention 1952. Articles 2 and  8 of that Convention effectively provide a right of arrest of any vessel, whether flying the flag of a signatory country or not. And the Convention specifically provides for the arrest of a vessel to obtain security in respect of proceedings properly commenced in another jurisdiction.
The major power under the Admiralty Act is the power of the Court to arrest a ship within its jurisdiction, ss14 to 26. These are very broad provisions providing for arrest of vessels, including "sister-ship arrest" under the Admiralty Act 1988 and Admiralty Rules. See the precedent documents in the attachments. 

Once proceedings in rem have been issued, an arrest warrant will automatically be issued upon application to the Court Registrar. An applicant for arrest need only state the nature of the claim and the amount of security required to obtain an arrest warrant. The request for an arrest warrant is dealt with in Chambers, and unless a caveat has been entered, the warrant will be issued.

If a caveat has been lodged, the caveator must, within three days, pay into Court the amount specified in the caveat or the amount claimed, whichever is the less, or cause a bail bond in that amount to be entered, and enter an appearance in the proceedings. A person who enters a caveat and then fails to comply with the foregoing requirements, is liable to committal. 

However, the right to arrest under a writ in rem is not unlimited, and there are a number of limitations.
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	Activity

	
	Search the Internet to find a case concerning the arrest of ship’s bunkers, and summarise the principles.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Limitations on Arrest

The limitations in exercising the right of arrest in rem under the Act are:

· Arrest of a single ship

· Re-arrest of a ship

· Service and arrest out of jurisdiction
Arrest of a single ship

Issue of a writ in rem is subject to the limitation in s20 allowing the plaintiff to arrest only one ship at a time:

Service on and arrest of only one ship

20. (1) Where service of initiating process in a proceeding commenced as mentioned in section 15, 17, 18 or 19 has been effected on a ship, service of initiating process in the proceeding shall not be effected on any other ship unless the service on the first‑mentioned ship has been set aside or the proceeding, so far as it relates to that ship, has been discontinued, dismissed or struck out.

(2) Where service of initiating process in a proceeding commenced as mentioned in section 15, 17, 18 or 19 has been effected on a ship, service of initiating process in some other proceeding on the same claim commenced as mentioned in any of those sections shall not be effected on any other ship unless the first‑mentioned proceeding has been discontinued, dismissed or struck out.

(3)
Where a ship has been arrested in a proceeding commenced as mentioned in section 15, 17, 18 or 19, no other ship shall be arrested in the proceeding unless the first‑mentioned ship:

(a) 
was invalidly arrested and has been released from arrest; or

(b) 
was unlawfully removed from the custody of the Marshal and the Marshal has not regained custody of the ship.

(4)
 Where:

(a) 
a person has a claim that is both:

(i) 
a claim on a maritime lien or other charge; and

(ii) 
a general maritime claim; in respect of a ship; and

(b) 
the person has commenced a proceeding under section 19 against a surrogate ship; subsection (3) does not prevent the arrest of the first‑mentioned ship in a proceeding on the maritime lien or other charge if the amount recovered by the person in the proceeding commenced under section 19 is less than the amount of the claim on the maritime lien or other charge.

See: Patrick Stevedores No 2 Pty Ltd v MV Skulptor Konenkov (1996) 136 ALR 211, where the ship was arrested under s20.  No other ship could be arrested in proceeding unless the arrest was invalid or the ship was unlawfully removed from the custody of the Admiralty Marshal.  Claims based on a maritime lien or other charge and a general maritime claim are set out in s20(4).

It would appear that a claim against a charterer may be enforced against a vessel of which the charterer is the owner, but this has not been clarified in the Australian Courts. Similarly, this section would give a right of arrest against another vessel belonging to an owner who has sold the original vessel which gave rise to the claim. 

The right of sister ship arrest does not apply in the case of a proprietary maritime claim. In particular, a ship may not be arrested in Australia to secure payment of a judgment in respect of another ship. However, a sister ship may be arrested to enforce an arbitral award. 

Re-arrest of a ship

The Brussels Convention and the Act s21 specifically prohibit the re-arrest of a vessel in respect of the same maritime claim:

(1)
A ship or other property arrested in a proceeding on a maritime claim may not be re‑arrested in the proceeding in relation to the claim unless the court so orders, whether because default has been made in the performance of a guarantee or undertaking given to procure the release of the ship or property from the earlier arrest or for some other sufficient reason.

(2)
An order under subsection(1) may be made subject to such conditions as are just.

However, should there be a default in the performance of a guarantee or undertaking given to procure the release from arrest of a vessel, application may be made to the Australian Court for an order permitting re-arrest. 

Release from arrest

In The Turakina (1998) 154 ALR 514 and the Rangitata (1998) 154 ALR 666 the ships had been arrested as security for claims against the demise charterers South Pacific Shipping Ltd (SPS).  The disponent owners (ie dispossessed owners or owners out of possession) unsuccessfully sought orders for release on the basis that the demise charters giving possession of the ships to SPS had been terminated shortly before the arrests by disponent owners 

Service and arrest out of jurisdiction
A writ in rem can not be served outside Australia as it must be served on the ship or other property whilst it is within Australian jurisdiction, which is defined to mean the limit of the territorial sea. S22 provides:
(1) 
Subject to subsection (4):

(a) 
initiating process in a proceeding commenced as an action in rem in the Federal Court may be served on a ship or other property; and

 (b) 
a ship or other property may be arrested in such a proceeding; at any place within Australia, including a place within the limits of the territorial sea of Australia.

(2) 
Subject to subsection (4), initiating process in a proceeding commenced as an action in rem in a court of a State or a Territory may be served on a ship or other property:

(a) 
if, at a time when the process was effective for service, the ship or property was within the locality within which the court may exercise jurisdiction ‑ at any place within Australia, including a place within the limits of the territorial sea of Australia; or

(b) 
in any case ‑ at any place within the State or Territory, including a place within the limits of the territorial sea of Australia that is adjacent to the State or Territory.

 (3)
Subject to subsection (4), in a proceeding commenced as an action in rem in a court of a State or Territory, a ship or other property may be arrested at any place within Australia, including a place within the limits of the territorial sea of Australia.

  (4) 
Where the arrest of a foreign ship, or of cargo on board a foreign ship, would be inconsistent with a right of innocent passage that is being exercised by the ship, this Act does not authorise the service of process on the ship or the arrest of the ship or cargo.

  (5) 
In this section:

  
"innocent passage" has the meaning it has under the United Nations Convention on the Law of the Sea done at Montego Bay on 10 December 1982.

It would appear that a claim against a charterer may be enforced against a vessel of which the charterer is the owner, but this has not been clarified in the Australian Courts. Similarly, this section would give a right of arrest against another vessel belonging to an owner who has sold the original vessel which gave rise to the claim. 

The right of sister ship arrest does not apply in the case of a proprietary maritime claim. In particular, a ship may not be arrested in Australia to secure payment of a judgment in respect of another ship. However, a sister ship may be arrested in respect of an arbitral award. 

See:

· Kawasaki Steel Corporation v Owners of Ship Daeyang Honey (1993) 120 ALR 109; Malaysia Shipyard v Iron Shortland (1995) 131 ALR 738 which considered the meaning of ‘owner’, and  beneficial owner as distinct from the registered owner is included;
· Kent v SS Maria Luisa (No 1) [2002] FCA 1207; (2002) 130 FCR 1  and on appeal [2003] FCAFC 93; (2002) 130 FCR 12 (No 2) where it was decided that a person is not an ‘owner’ or a beneficial owner of a ship merely by being in possession as operator and manager, or under a demise charter.

Arrest – Warning – A trap for inexperienced lawyers
The arrest of a ship is a powerful tool in international commerce, and although easily achieved (see the Admiralty Rules, and the precedent documents in the attachments), arrest is not undertaken lightly as it can be an expensive exercise if the arrest continues for more than a few days, and the lawyer effecting the arrest is personally liable, that is, not his client, and not his partners:  See Rs39(1) and 41:

Rule 39

Application for warrant

39. (1) A party to a proceeding commenced as an action in rem may apply in accordance with Form 12 for an arrest warrant in respect of the ship or other property against which the proceeding was commenced.

Rule 41

Liability for Marshal's fees and expenses

An application for an arrest warrant constitutes an undertaking to the court:

(a)
if the application is made by the applicant personally‑by the applicant; or

(b)
if the application is made by a solicitor on behalf of the applicant‑by the solicitor;

to pay to the Marshal, on demand, an amount equal to the amount of the fees and expenses of the Marshal in relation to the arrest.

And see Form 12 – Application for Arrest Warrant, which contains the words:

I undertake to pay the fees and expenses of the Marshal in

complying with this application.

And note the consequences for a person who does not honour his undertaking, R75:

Rule 75

Undertakings

75. Any person who fails to comply with an undertaking given to a court under these Rules is liable for committal.

In The Turakina [1998] FCA 457, the solicitor who initiated the arrest applied to the Court to be released from this undertaking, and his application was refused.  The Turakina was under arrest in Sydney Harbour for many months until it was sold by the Court, during which time the costs of arrest were very high.  The owner was insolvent.  In The Rangitata [1998] FCA 386, which was under arrest in Melbourne and had the same insolvent owner, the arresting solicitor’s situation was worse as his client who was in New Zealand, also became insolvent.

Searching Lloyds Register

An up to date search of Lloyds Register of shipping must be obtained to ensure that the correct owner of the ship is named for arrest proceedings as the practice is developing where the owners, realising an arrest is imminent, arrange to transfer ownership, as happened in the Cape Moreton.
The Full Federal Court of Australia has handed down a decision which is likely to have significant ramifications for all parties looking to arrest ships in Australia.
The 'Cape Moreton' was arrested by cargo interests in Port Kembla in June 2004 following a dispute over cargo damage, the arresting party obtaining a certificate from the vessel's registry showing that Freya Navigation was the owner. But, a few days after the arrest, another company, Alico Marine Ltd, applied to the federal court to set aside the writ on the grounds that it, rather than Freya, was the owner of the vessel.

By agreement between the parties and the Federal Court, the Full Court was asked to determine whether the fact that a party is registered as an owner with an international ship registry satisfied the criteria of 'owner' under the Admiralty Act. The act says that the vessel has to be owned by the same party at the time of the arrest as it was at the time the damage was sustained to the cargo.

The Full Court held that there had been a transfer of proprietary ownership in the vessel to Alico before the arrest, and that therefore the arrest could not stand.
Damages for wrongful arrest 

The arrest of a ship is a serious undertaking, and the Act imposes an obligation to act reasonably in all the circumstances.   Damages will be awarded where the plaintiff demands excessive security, arrests without justification or refuses to consent to release from arrest, s34:
Where, in relation to a proceeding commenced under this Act: 

(a)
a party unreasonably and without good cause: 

(i)
demands excessive security in relation to the proceeding; or 

(ii)
obtains the arrest of a ship or other property under this Act; or 

(b) 
a party or other person unreasonably and without good cause fails to give a consent required under this Act for the release from arrest of a ship or other property; 

the party or person is liable in damages to a party to the proceedings, or to a person who has an interest in the ship or property, being a party or person who has suffered loss or damage as a direct result.

This is consistent with the requirement to state the nature of the claim and its amount when seeking an arrest warrant. However, it is not an obligation to demonstrate a prima facie case. Damages under s34 are limited to losses resulting directly from the arrest or refusal to release the ship from arrest. 

Excessive security

The question of appropriate security was considered in Freshpac Machinery Pty Ltd & Anor v The Ship ‘Joana Bonita’ (1994) 125 ALR 683, and consists of a form of security by a P&I Club letter of  undertaking; the principal, interest to the likely date of hearing, and reasonable legal costs.  The basis for the security is ‘its reasonablky arguable best case.
See also:

Owners of the Ship ‘Carina’ v Owners of the Ship ‘MSC Samia’ (1997) 78 FCR 404; (1997) 148 ALR 623 following a collision in Belgian waters, where there was a dispute about the amount of security, and the wording in the P&I Club undertaking.  Tamberlin J held that it was not for the Court to interfere with negotiations between the parties or impose terms on them.  If no agreement can be reached, it was appropriate to use the procedures for a bail bond or payment into Court.

No security required 

Plaintiff 

A plaintiff applying for the arrest of a vessel is not required to provide counter-security. 

However, a plaintiff (other than the Master and Crew) may be required to provide security for costs on the application of the defendant in accordance with the rules of court,

Australian Courts will accept security from an insurer within the jurisdiction in the form of a written undertaking as to costs as is usually contained in a letter of subrogation. 

Where no insurer is available to give an undertaking for costs, the plaintiff may be required to provide security in a form agreed between the parties or to 

the satisfaction of the Court. In practice, the sums involved are relatively 

small and are usually held in an interest bearing deposit in the names of the 

solicitors for the parties. 

Master and crew

The Master and Crew are specifically exempt by r76 from having to provide security in a claim for wages under s4(3)(t) or for loss of goods in a collision between two or more ships.

The master, or a member of the crew, of a ship who is a plaintiff in a proceeding:

(a)
of the kind mentioned in paragraph 4 (3) (t) of the Act; or

(b)
for loss of goods in a collision between 2 or more ships;

shall not be required to give security for costs.

Owner 

Once a ship has been arrested, the owner may obtain release of the ship from arrest by providing security for the amount of the claim, subject to a maximum amount applicable under the Limitation of Liability for Maritime Claims Act 1989.

The form of security provided for release usually consists of a written undertaking given by a recognised P & I Club: Freshpac Machinery Pty Ltd & Anor v The Joana Bonita (Unreported: Federal Court of Australia in Admiralty, 6/9/94, Sheppard J).

The amount of security which can be claimed is based on the sum of the following: 

· Principal allowed on the maximum likely award; 

· Interest at the Court rate from the date of loss to the estimated date of hearing; 

· Costs allowed on a party and party basis. 

Stayed or dismissed proceedings

Where the Court grants a stay or dismisses proceedings, it may also order security under s29:

Security in relation to stayed or dismissed proceedings 

(1) 
Where: 

(a) 
it appears to the court in which a proceeding commenced under this Act is pending that the proceeding should be stayed or dismissed on the ground that the claim concerned should be determined by arbitration (whether in Australia or elsewhere) or by a court of a foreign country; and 

(b) 
a ship or other property is under arrest in the proceeding; 

the court may order that the proceeding be stayed on condition that the ship or property be retained by the court as security for the satisfaction of any award or judgment that may be made in the arbitration or in a proceeding in the court of the foreign country. 

(2) 
Subsection(1) does not limit any other power of the court. 

(3) 
The power of the court to stay or dismiss a proceeding includes power to do so on such conditions as are just, including a condition: 

(a)
with respect to the institution or prosecution of the arbitration or proceeding in the court of the foreign country; and 

(b) 
that equivalent security be provided for the satisfaction of any award or judgment that may be made in the arbitration or in the proceeding in the court of the foreign country. 

(4) 
Where a court has made an order under subsection (1) or (3), the court may make such interim or supplementary orders as are appropriate in relation to the ship or property for the purpose of preserving: 

(a) 
the ship or property; or 

(b) 
the rights of a party or of a person interested in the ship or property. 

(5) 
Where: 

(a) 
a ship or other property is under arrest in a proceeding; 

(b) 
an award or judgment as mentioned in subsection (1) has been made in favour of a party; and 

(c) 
apart from this section, the award or judgment is enforceable in Australia; 

then, in addition to any other proceeding that may be taken by the party to enforce the award or judgment, the party may apply to the court in the stayed proceeding for an appropriate order in relation to the ship or property to give effect to the award or judgment. 

And see:

· Allonah Pty Ltd v The Ship Amanda N (1989) 21 FCR 60 where charterers obtained the arrest from the Court during an arbitration.  Owners argued the arrest was an abuse of process as the charterers had agreed to the arbitration process and if successful, would obtain an award .  The Court held that the Court may retain an arrested ship as security for an award after it has stayed proceedings on the ground that the claim is to be determined by arbitration. 

· Sonmez Denizcilik Ve Ticaret Anonim Sirketi v MV "Blooming Orchard" (1990) 99 ALR 138 concerning a stay of proceedings where the proper law of the charter party was English law and neither of the parties carried on business in NSW;
· Sun Lucky Marine Co Ltd v Mu Gung Wha [1999] FCA 919 (9 July 1999) considering the power of the court to order security for costs under s29(3).

Note that security is not required for a claim brought by a master or crew of a ship.

Undertakings

In addition to security, a solicitor’s personal undertaking is given to the court to support an application for arrest of a ship, r39(1), and given in Form 12:

I undertake to pay the fees and expenses of the Marshal in complying with this application. 

The undertaking is personal to the solicitor making the application. The policy reason for the solicitor’s undertaking is that a solicitor applying for an arrest warrant will satisfy him or herself that there is a proper basis for the arrest.  In addition, as a practical matter, the undertaking should not be given until the solicitor is satisfied that funds are available to support the undertaking.  

The Marshal may make interim demands for fees and expenses of the arrest, r78:

Where a person is liable to pay fees and expenses of a Marshal under these Rules, the Marshal:

(a)
may accept an amount of money as a deposit towards discharging the liability; and

(b)
may make 1 or more demands for interim payments on account of those fees or expenses.

Where an undertaking is given,  it is enforced by r75:

Any person who fails to comply with an undertaking given to a court under these Rules is liable for committal.

Accordingly,  the arresting party must be prepared to satisfy the Marshal’s interim demands.  In Patrick Stevedores No 2 Pty Ltd v MV Turakina [1998] 457 FCA (5 May); (1998) 84 FCR 493; (1998) 154 ALR 514 the arrest occurred in Sydney, and the plaintiff was in New Zealand and became insolvent during the arrest,  and unable to meet the Marshal’s demands, leaving the solicitor who gave the Form 12 undertaking, in an embarrassing position. 

Release from an undertaking

A person who has given an undertaking will not be released from the undertaking until conclusion of the proceedings:  see:

· Waitemata Stevedoring Services Ltd v Ship MV Rangitata [1998] FCA 386; (1998) 82 FCR 462;
· Patrick Stevedores No 2 Pty Ltd v MV Turakina [1998] FCA 457 FCA; (1998) 84 FCR 493; (1998) 154 ALR 514

Limitation of liability under Liability Conventions

There are a number of conventions under which the liability of the ship is limited.

For example, ss25 and 26:

(1)
A person who apprehends that a claim for compensation under a law (including a law of a State or a Territory) that gives effect to provisions of a Liability Convention may be made against the person by some other person may apply to the Federal Court to determine the question whether the liability of the first‑mentioned person in respect of the claim may be limited under that law.

(2)
Subsection(1) does not affect the jurisdiction of any other court.

(3)
On an application under subsection(1), the Federal Court may, in accordance with the law referred to in that subsection:

(a)
determine whether the applicant’s liability may be so limited and, if it may be so limited, determine the limit of that liability;

(b)
order the constitution of a limitation fund for the payment of claims in respect of which the applicant is entitled to limit his or her liability; and

(c)
make such orders as are just with respect to the administration and distribution of that fund.

(4)
Where a court has jurisdiction under this Act in respect of a proceeding, that jurisdiction extends to entertaining a defence in the proceeding by way of limitation of liability under a law that gives effect to provisions of a Liability Convention.

26  Proceedings under Civil Liability Convention

A proceeding under this Act on a maritime claim referred to in paragraph 4(3)(b) shall not be brought otherwise than in accordance with paragraphs 1 and 3 of Article IX of the Civil Liability Convention, whether or not the proceeding also relates to a maritime claim or to a maritime lien or other charge.

The Limitation Convention 1976 protects the ship owner against a claim exceeding the value of the ship:  see Victrawl Pty Ltd v Telstra Corporation Ltd (1995) 131 ALR 465 which considered the meaning of  ‘claim for compensation under a law’.  This topic is considered in a separate module.

Priorities: general maritime claims

Once a ship has been arrested, and the subject of a judicial sale, the issue is who gets paid, and in what order, ie what is the priority of payment, see s35:

Priorities: general maritime claims 

(1) 
Where: 

(a) 
a proceeding in respect of a general maritime claim concerning a ship has been commenced under this Act against a surrogate ship; or 

(b) 
in relation to a proceeding commenced under this Act concerning a ship, a surrogate ship has been arrested; 

the order in which general maritime claims against both the ships shall be paid out of the proceeds of the sale of the surrogate ship shall be determined as if all the claims were general maritime claims against the surrogate ship. 

(2) 
Subsection(1) applies notwithstanding any other law, including a law of a State or Territory.

See Patrick Stevedores No 2 Pty Ltd v MV Skulptor Konenkov (1996) 136 ALR 211.
Admiralty Rules

Operation of the Rules
The operation of the Admiralty Rules is set out in r6:

(1)
These Rules are not intended to exclude or limit the operation of Rules of Court of a court exercising jurisdiction under the Act to the extent that those Rules are not inconsistent with these Rules.

(2)
Where an act or omission of a person is an offence against rule 56 and a contempt under Rules of Court or at common law and the person is found guilty of the contempt, the person is not liable to be convicted of the offence.

See Thasos Shipping Agency Co Ltd v Owners of the Ship Balakleya [1998] FCA 520 which was concerned with an application for release of ship from arrest and security for costs.  A conditional appearance was filed and a challenge made to the  in rem jurisdiction.  The decision identified the relevant considerations for security for costs, where there was an unconditional appearance.
Specifying the defendant in an action in rem

Rule 15 is concerned with actions in rem and requires the plaintiff to specify a relevant person as the defendant:

(1)
Initiating process in a proceeding commenced as an action in rem shall specify a relevant person in relation to the maritime claim concerned as a defendant.

(2)
A relevant person may be specified by reference to ownership of, or other relevant relationship with, the ship or other property concerned.

See Waitemata Stevedoring Services Ltd v Ship MV Rangitata [1998] 386 FCA; (1998) 82 FCR 462 concerning an application for release of ship from arrest, and the standing to apply to Court .  There was a question of jurisdiction arising from whether the arrest was invalid, whether the owner was a party to the proceeding, and where the  owner was named as defendant  but not served with process.
The meaning of ‘relevant person’ in s3 was discussed in Ocean Industries Pty Ltd (t/a Markwell Chandlery) v Owners of Ship MV “Steven C” (1991) 104 ALR 353.
Appearance by a party, in rem
Rule 23 sets out the requirements for an appearance to be filed by another party to the proceedings:

(1)
In a proceeding commenced as an action in rem, the time within which an appearance by a party to the proceeding shall be filed is 21 days after service of the initiating process on the party.


(2)
An appearance shall be in accordance with Form 9.


(3)
A copy of the appearance shall be served on the other parties to the proceeding of whose address for service the party has notice.

See Waitemata Stevedoring Services Ltd v Ship MV Rangitata [1998] 386 FCA; (1998) 82 FCR 462 concerned with r23(1).

Liability for Marshal’s fees and expenses

R41 is concerned with security for the Marshal’s fees and expenses of an arrest:


An application for an arrest warrant constitutes an undertaking to the court:


(a)
if the application is made by the applicant personally— by the applicant; or


(b)
if the application is made by a solicitor on behalf of the applicant— by the solicitor;

to pay to the Marshal, on demand, an amount equal to the amount of the fees and expenses of the Marshal in relation to the arrest.

See Patrick Stevedores No 2 Pty Ltd v MV Turakina [1998] 457 FCA (5 May); (1998) 84 FCR 493; (1998) 154 ALR 514 where the Marshal had custody of the arrested ship and continued payment of the wages of the master and crew including post arrest wages within "fees or expenses of Marshal in relation to arrest", and the Marshal applied for a direction that those wages be paid as part of Marshal(s cost of arrest . The issue was whether wages were properly described as fees or expenses.
Release from arrest
A ship can be released from arrest by agreement of the parties, and in most cases, agreement will be reached by the provision of security for the amount of the claim.  However, where agreement can not be reached, the owner may wish to apply for release by an application to the Court.  This formal procedure for releasing a ship from arrest is set out in r52 

(1)
A party to a proceeding may apply to the court in accordance with Form 19 for the release of a ship or other property that is under arrest in the proceeding.


(2)
Where a caveat against release of the ship or property is in force, a copy of the application shall be served on the caveator.


(3)
On an application under subrule (1), the court may order the release from arrest of the ship or property on such terms as are just.


(4)
The court must not hear an application for the release from arrest of a ship or any property under this rule unless:


(a)
the applicant for the release has given to the plaintiff notice, being notice that the court is satisfied is reasonable in the circumstances, of the hearing of the application for the release; or


(b)
the court is satisfied that there are exceptional circumstances that justify hearing the application without giving notice to the plaintiff.


(5)
If the court orders under subrule (1) that a ship or any property is to be released from arrest, the court must give notice of the release to the Marshal in accordance with Form 19A.

See:

· Waitemata Stevedoring Services Ltd v Ship MV Rangitata [1998] FCA 386; (1998) 82 FCR 462 concerned with r52(1), and involving an application for release of the ship from arrest.
· Patrick Stevedores No 2 Pty Ltd v MV Turakina [1998] FCA 495; (1998) 154 ALR 666 which involved an application for release of the ship from arrest and included consideration of the Court’s discretion to refuse release, and satisfactory arrangement for payments of the Marshal(s fees and expenses.

· Thasos Shipping Agency Co Ltd v Owners of the Ship Balakleya [1998] FCA 520 FCA.

Law of the Sea

What is within jurisdiction is an interesting issue, and particularly relevant to Australia’s enforcement of fishing zones.  The answer is broader today than previously due to implementation of the Law of the Sea: 
See the Seas and Submerged Lands Act 1973 (Cth) Part II concerned with the Territorial Sea and Contiguous Zone,  where the territorial seas is defined as 12 nautical miles, Arts 2 and 3:

Article 2 

Legal status of the territorial sea, of the air space over the territorial sea and of its bed and subsoil 

1. 
The sovereignty of a coastal State extends, beyond its land territory and internal waters and, in the case of an archipelagic State, its archipelagic waters, to an adjacent belt of sea, described as the territorial sea. 

2. 
This sovereignty extends to the air space over the territorial sea as well as to its bed and subsoil. 

3. 
The sovereignty over the territorial sea is exercised subject to this Convention and to other rules of international law. 

SECTION 2. LIMITS OF THE TERRITORIAL SEA 

Article 3 

Breadth of the territorial sea 


Every State has the right to establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles, measured from baselines determined in accordance with this Convention. 

subject to the treatment of various geographic features, Arts 4 to 12 dealing with reefs, river mouths, bays, internal waters, ports and roadsteads.
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