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Introduction

Freight Forwarders (in this module referred to as NVOCCs - Non Vessel Owning Common Carriers) commonly issue Bills of Lading in their own name, and include a definition describing themselves as the carrier of the goods when this is not the case as they enter into a separate contract with the ocean  carrier, often under a slot charterparty.

The question facing many freight forwarders is how to characterise the relationship with their customer, the export shipper.
On the one hand, some forwarders believe it is in their interests to offer 'one stop shopping' to their customers covering all aspects of the carriage of the goods and handling from warehouse to warehouse, and to represent that they own or operate the ships or aircraft on which the cargo is to be carried.

This approach comes at a cost, which unnecessarily involves the forwarder in cargo claim litigation as the only defendant (at worst) and a co-defendant with the actual carrier (at best), and denies the forwarder the benefit of the law which enables him to act as an agent only for the purposes of putting the cargo in the hands of a reputable carrier.

Characterisation of the Forwarders Role

The legal distinction between an ocean or actual carrier's bill of lading and a forwarder's bill of lading is an important issue under Cogsa, and has been the subject of considerable legal argument in recent years both in Australia and internationally.

In a typical transaction involving an NVOCC, there are four parties:

· Export shipper

· NVOCC

· Ocean Carrier

· Import shipper/holder of the bill

but there will not necessarily (though sometime there will) be a contract binding all of these parties.

There are three convenient characterizations of the NVOCC’s legal standing:

· NVOCC as carrier (principal)

· NVOCC as shipper’s agent

· NVOCC as both carrier principal and shipper’s agent

(and interestingly perhaps, there has not been an attempt to characterize the NVOCC as an independent contractor in the same manner as stevedores)
Principal
This relationship is straight forward, and involves the NVOCC issuing its house bill of lading to the export shipper and representing its house bill to be a bill of lading with the same rights and liabilities of a negotiable ocean bill of lading, which is then negotiated with the NVOCC at the destination port by the import shipper/holder of the bill, for delivery of the goods.
So far as the export/import shipper and holder of the house bill and bank through which the house bill is negotiated (UCP 500 Art # provides for the negotiation of house bills of lading) are concerned, it is the only bill of lading they are aware of or concerned about.  They will be blissfully unaware of the contract between the NVOCC and the ocean carrier evidenced by the ocean bill of lading.
This is the simplest of the characterisations of the relationships.

Agent
In this characterization, the transaction is as follows:

· the shipper contracts with the forwarder;

· the forwarder issues a house bill of lading;

· the forwarder contracts with the ocean carrier in its own name as agent for the shipper who is an undisclosed principal;

· through agency, privity of contract is established between the shipper and the ocean carrier;

· if the goods are lost or damaged, the shipper must sue the ocean carrier.

The leading case in Australia is Carrington Slipways Pty Ltd v Patrick Operations Pty Ltd ‘The Cape Comorin’ (1991) 24 NSWLR 745, per Handley J at 752-3 (see  discussion below):

In practical terms, a forwarder is involved in arranging the carriage of the cargo, and is very rarely the operator or owner of the means of conveyance such as the aircraft, railway, ship or road vehicle. 

Principal and agent

It has been suggested in this characterization that the NVOCC acts as both principal and agent simultaneously: Pryles, Waincymer & Davies International Trade Law, 2nd edn, Law Book Co, Sydney 2004 [5.220] citing:

· Kukje Hwajae Ins Co Ltd v M/V Hyundai Liberty 294 F 3d 1171; 2002 AMC 1598 (9th Cir, 2002) which found privity of contract between export shipper and NVOCC and privity between export shipper and ocean carrier, enabling the export/import shipper to sue both or either of the NVOCC and the ocean carrier for loss or damage;

· James N Kirby Pty Ltd v Norfolk Southern Rly Co 300 F 3d 1300; 2002 AMC 2113 (11th Cir, 2002). Which found that the NVOCC contracts as principal with both the export shipper and ocean carrier so there is no privity of contract between the export/import shipper and the ocean carrier.
Principal or agent

There is no legal reason why the NVOCC’s role can not change from agent to principal to agent etc and characterized according to the nature of the transaction at the particular time.

In General Electric-Kirby Appliance Ltd v. Alltrans Freight Ltd & Union Steamship Company of New Zealand Ltd (Unreported: Supreme Court of Victoria, Gray J, 24 October 1979) a trans-Tasman shipment was involved, and the first issue before the Court was "... whether Alltrans (the forwarder) acted as a principal in relation to the carriage of the goods or merely as an agent of Fisher's (the seller of the goods)". 
The Court held:

In my opinion, the facts of the transaction clearly indicate that, in its dealing with Union, (the shipowner) Alltrans acted as a principal and engaged Union, as its sub-contractor to carry the goods to Melbourne. If Alltrans had merely arranged the carriage of the goods on Fisher's behalf, Fisher would have been liable to pay Union for the freight and to pay Alltrans for its services as agent. In this instance Alltrans paid Union for the space on the vessel. Alltrans did not disclose to Fisher what price it had paid Union because, in Mr Millar's words "It was none of their business". Likewise Alltrans did not look to Fisher for any fee for services as Fisher's agent. Alltrans' reward lay in the difference between the price it paid Union for space on the vessel and the price it charged the consignee for freight.

Alltrans argued that because both Fisher and Alltrans knew that Alltrans did not have a ship, their common intention was that the agreement with Union was made by Alltrans as agent for Fisher.

Gray J rejected that submission and followed the Privy Council decision in Kum & Anor v. Wah Tat Bank Ltd [1971] 1 Lloyd's Rep 439 which held that "Mate's receipts" although treated by local Malaysian usage as documents of title were not in that case because they carried the words "non negotiable". 

The distinguishing factor was that the documents were described as "negotiable delivery orders" and the purpose was "... to provide a substitute for the bill of lading which Fisher was unable to secure for itself." In addition, "... the evidence is that delivery would be made in Melbourne to any person who holds the document and pays the freight". Therefore no bill of lading had to be produced to take delivery of the goods, which would have been delivered to any party providing satisfactory proof of identify.

In Nippon Yusen Kaisha v Ramjiban Serowgee (1938) AC 329 per Lord Wright at 445:

The mate’s receipt is not a document of title to the goods shipped.  Its transfer does not pass property in the goods, nor is its possession equivalent to possession of the goods.  It is not conclusive, and its statements do not bind the shipowner as do the statements in a bill of lading signed within the master’s authority.  It is, however, prima facie evidence of the quantity and condition of the goods received, and prima facie it is the recipient or possessor who is entitled to have the bill of lading issued to him. 

McQueen in his paper ICC Uniform Customs and Practice, Ebsworth & Ebsworth, November 1993, on this topic comments that this would seem to be unlikely as it is more likely that Union Shipping would have required the production of its bill of lading before giving delivery.

A similar issue was considered by the NSW Court of Appeal in Carrington Slipways Pty Ltd v. Patrick Operations Pty Ltd [1991] 24 NSWLR 745. The NSW Court of Appeal found that a document issued by the forwarder and described as a bill of lading was not a bill of lading, but a mere receipt.
The issue arose for argument due to what the cargo insurer regarded as an unsatisfactory package limitation in the Japanese Cogsa, and was an attempt to get the benefit of the gold value limitation in the Hague Rules.

In short, the question and answer were framed as follows:

Q: When is a document not a bill of lading?

A: When it is merely a delivery docket.

The decision deals with the role of freight forwarders and holds that a freight forwarder can be both an agent and a principal within a transaction for different purposes. This proposition appears startling, but is not startling when considered in other contexts, such as insurance law, see Kyles Transport v. Zurich Insurance (1984) 3 ANZ Ins Cases 60-600 dealing with the role of an insurance broker where the agency was held to change back and forward depending on the activity being undertaken at the time.

Carrington Slipways [1991] 24 NSWLR 745 involved the issue of the two bills of lading:

1
The freight forwarder;

2
The time charterer on behalf of the owner of the vessel.

The stevedores who discharged the cargo dropped the marine engine and sought the protection of the Himalaya Clause in either or both bills of lading.

Rogers J in the Commercial Division of the NSW Supreme Court (at first instance) held that the stevedore was entitled to the protection of the Himalaya Clause under the freight forwarder's bill of lading. This was regarded as an artificial situation since the freight forwarder had taken no steps to obtain discharge of the engine from the ship and had no relationship with the stevedores.

Rogers J held that the bill of lading issued on behalf of the owners, which only passed through the hands of the consignee's customs agents momentarily, could not be used for that purpose. He found that the freight forwarder was acting as a principal in the transaction, having issued its own bill of lading as a carrier, and was not authorised to engage the services of another.

In the Court of Appeal Handley JA held that the freight forwarder was acting as a principal for the consignee as its client, but in carrying out the instruction to ship the goods (received from the consignee) had acted as an agent and had obtained the issue of the bill of lading from the actual carrier.

Handley JA found that the consignee:

... had authorised Pacific to negotiate space for its benefit, to make arrangements for carriage of the goods on its behalf, and to obtain a bill of lading to enable the goods to be cleared from the wharf in Sydney.

He went on to consider whether the freight forwarders bill of lading was a bill of lading at all, and relied on Gagniere v. Eastern Company [1921] 7 Lloyd’s Rep 188 and Sima Corporation v MV Roman Pajinski [1980] 493 F Supp 268 for the proposition that a document is not a bill of lading merely because that is what it was called on its face. He also referred to descriptions of a bill of lading in Scrutton on "Charterparties", Hill on "Freight Forwarders" and Sewell v. Burdick [1884] 10 App Cas 74.

Handley JA came to the conclusion that the freight forwarder's bill which, although it evidenced a contract of affreightment between the freight forwarder and the consignee was not a document of title and was not within the Bills of Lading Act 1855 (UK), s1 or its New South Wales equivalent in the Sale of Goods Act 1923 (NSW), s50A  - since repealed and appearing in the Sea-Carriage Documents Act 1997 (NSW)

This conclusion led Handley JA to consider that the consignee may not have had a title in the goods at the time when the engine was damaged on discharge since at that time it did not have the owner's bill of lading in its hands. The facts were that the plaintiff had received the forwarder's bill, and presented this to the forwarder who then used the carrier's bill of lading to obtain the engine from the wharf.

The issue of the freight forwarders bill of lading did not amount to completion of its responsibilities to the consignee since many of the usual duties were outstanding, including the procurement of a bill of lading from the ocean carrier which would have enabled the goods to have been cleared from the wharf in Sydney.

However, this analysis does not deal with the reality whereby the shipper receives the forwarder's bill when the goods are delivered to the carrier. The forwarder then obtains the carrier's bill. In Sydney, the consignee presents the forwarder's bill to the forwarder's Sydney office, who has the carrier's bill (from their Japan office), and the forwarder presents the carrier's bill to the carrier to obtain release of the engine. The consignee never sees or handles, and in many cases he is not even aware of the carrier's bill of lading.

Handley JA approved Scrutton (19th Edition), page 384:

A "house bill of lading" issued by a forwarding agent acting solely in the capacity of an agent to arrange carriage is not a bill of lading at all, but at most a receipt for the goods coupled with an authority to enter into a contract of carriage on behalf of the shipper. It is not a document of title, nor within the Bills of Lading Act, 1855, and it is unlikely that it would ever be regarded as a good tender under a c.i.f. contract.

He also referred to the Privy Council decision in "Marlborough Hill" v. Cowan & Sons (1921) 1 AC 444 where a "received for shipment" bill of lading was considered. Interestingly it was a decision of the Privy Council on appeal from the Supreme Court of NSW sitting in its Admiralty jurisdiction. The question was whether the Supreme Court had jurisdiction "... over any claim by the owner or consignee or assignee of any bill of lading of any goods carried into any port...".

The Marlborough Hill was criticised in the Diamond Alkali Export Corporation v. Fl. Bourgeois [1921] 3 KB 443. McCardie J cited Bennett's "History of the Bill of Lading":

Desjardins says that towards the close of the 16th century the use of the bill of Lading was widespread - he quotes a definition from Le Guidon de la mer, a document of that epoch, which defines the Bill of Lading as "The acknowledgment which the master of the ship makes of the number and quality of the goods loaded on board".

Handley JA in Carrington Slipways concluded that the freight forwarders' bill was not a bill of lading as it was not within the definitions of a bill of lading contained in Scrutton, Sewell v. Burdick or the "Marlborough Hill".

He placed great emphasis on the passage from Scrutton referred to earlier (at 384) which stresses that the forwarder acts "solely in the capacity as an agent".

Handley JA found that the forwarder issued its "bill of lading":

…as agents for the appellant (and) had not secured space on the "Cape Comorin" for this voyage, as agents had not made arrangements for the carriage of the goods and had not, as agents, obtained a bill of lading which would enable the appellant to clear the goods from the wharf in Sydney. Payment by the appellant of the freight due under the Peace Line bill would not, without more, have entitled it to the release of the goods in Sydney. A shipowner would have had a lien on the freight due under the Simsmetal bill (charterers bill).

Accordingly the issue of the Peace Line bill left unperformed important parts of the appellant's mandate to Pacific. The question is whether the apparent, but not real, performance by Pacific of its mandate by the issue of the Peace Line bill exhausted its authority from the appellant...

In particular, Pacific was not entitled to make a secret profit by contracting as principal with its customer at one freight rate and sub-contracting with Simsmetal or Shardana at a lower rate.

A straight line analysis

However, rather than acting simultaneously, using a straight line analysis, the transaction is sequential, with a contract within a contract, and the correct characterization is dependent on the terms of the contract between the export shipper and the NVOCC, as follows:

Export side

· Export shipper (as principal and agent for import shipper) contracts¹ with NVOCC (as principal)for sea carriage of goods 

· NVOCC (as principal) issues house bill of lading to shipper

· NVOCC (as shipper²/principal or agent for undisclosed principal or very rarely as  agent of export/import shipper as its disclosed principal) contracts with ocean carrier (as principal) for sea carriage (as shipper/principal or agent for shipper)

· Goods loaded on board

· Ocean carrier (as principal) issues bill of lading to NVOCC (as principal)

· Carriage of goods by ocean carrier to final port

Import side

· Ocean carrier (as principal) notifies NVOCC (as principal) goods have arrived
· NVOCC (as principal) presents ocean bill of lading to ocean carrier (as principal) and takes delivery of goods

· NVOCC (as principal) notifies importer (as principal) goods have arrived

· Importer (as principal) presents house bill of lading to NVOCC (as principal) and takes delivery of goods

Which is represented in the following diagram:
ES¹

NVOCC

OC²
(carriage by sea) OC

NVOCC-

IS¹ 

[Notes

¹ The terms of the contract will bind export/import shipper and holder of the bill of lading.  The NVOCC bill of lading will commonly use the same wide definition of ‘Merchant’ as in the ocean bill of lading, see next note.

² Under the ocean bill of lading the wide contractual definition of ‘Merchant’ as the contracting party includes, shipper, holder, consignee, receiver of the goods, any person owning or entitled to the possession of the goods or the bill of lading and anyone acting on behalf of such person, and ‘Holder’ means any person for the time being in possession of this bill of lading to whom the property in the goods has passed or by reason of the consignment of the goods or endorsement of the bill of lading (see the P&O combined transport bill of lading in <attachments/ocean carriage/carriage of goods by sea/bills of lading/bill of lading P&O reverse side> ]

Problems for forwarders

On one view, the forwarder's carriage contract should not be called a bill of lading, as to call it a bill of lading is a misnomer, as these documents are not really documents of title but merely receipts. And by calling them bills of lading, forwarders are attracting all the liability (and often more) of an actual carrier.

A more accurate name for these documents is consignment note.

In addition, a forwarder who asserts he is a principal and thereby sub-contracts to the actual carrier is involving himself unnecessarily as a defendant in cargo claim litigation, and attracting liability for loss or damage caused by the actual carrier which he need not have.

When a freight forwarder represents that it is the actual carrier of the goods it is creating a number of problems which can be avoided:

1
Assumes responsibility for loss or damage to the cargo as if it is the actual carrier under one of the international conventions, for example, under the amended Hague Rules relating to sea carriage which imposes a compulsory minimum limitation of 666.67 SDR (about A$330) per package or shipping unit or 2 SDR (about A$1) per kg, which ever is the greater;

2
Prevents the cargo interests from pursuing the actual carrier for loss and damage;

3
Voluntarily adopts a package limitation which does not otherwise apply to them (see above);

4
Loses the right to exclude all liability;

These results are not in the freight forwarder's commercial interests as it voluntarily and unnecessarily assumes the burden of a defendant in cargo claims.

The problem for freight forwarders appears to arise by default rather than design as it is not entirely clear why they would want to voluntarily assume the role of a defendant in cargo claims when this onerous burden can be avoided:

· No thought has been given to the name of the document being used by the freight forwarder;

· Little thought has been given to the issues which should be addressed;

· Terms and conditions are a 'cut and paste' of those used by competitors;

· The freight forwarder wants to represent that it owns or operates the aircraft or ships on which the cargo is carried.

Even if the terms and conditions have been carefully chosen, they may still be based on a misapprehension, particularly in relation to the carriage of goods by sea.

The NSW Court of Appeal held in Carrington Slipways [1991] 24 NSWLR 745 that the house 'Bill of Lading' issued by the freight forwarder was not a Bill of Lading as it was not a document of title and did not come within the legal meaning of that term.

However, the Federal Court held in the Comalco v Mogal Freight (1993) 113 ALR 677 that the freight forwarder's document came within the definition of contract of carriage within the amended Hague Rules for a number of reasons, including that it contracted as principal, and retained the right to employ a carrier as its agent.

Forwarder solutions

The solutions for freight forwarders appear to be:

· Describe the contract as a consignment note and not a Bill of Lading or  sea waybill;

· Describe the relationship with the cargo owner as one of agency and not as principal;

· Do not represent that the freight forwarder is the actual carrier;

· Make it clear that the freight forwarder assumes none of the obligations of the actual carrier;

· Limit the obligation to placing the goods in the hands of the actual air or sea carrier;

· Include a promise not to sue clause for any loss or damage to the cargo which is not caused by the freight forwarder, backed up by a circular indemnity clause ;

· Generally exclude all liability and acknowledge that in some situations liability can only be limited, for example, to a re-supply of the services.

A bill of lading or any similar document of title

Then, the issue came up for further consideration in Australia in Comalco Aluminium Ltd v. Mogal Freight Services Pty Ltd (1993) 113 ALR 677. Sheppard J found that a document which did not purport to describe itself as a bill of lading was within the definition contained in the Hague Rules of a "contract of carriage' which applies "only to contracts of carriage covered by a bill of lading or any similar document of title": see Sea Carriage Documents Act (NSW).

The freight forwarder sought to rely on the exclusion clauses contained in the document which it had issued. The cargo owner argued that the document came within the definition of the words "contract of carriage" in the Hague-Visby Rules and therefore the exclusion clauses were void under Art 3 Rule 8 of the Hague-Visby Rules.

Sheppard J held that the document came within the Hague-Visby Rules as it had three essential features:

1
Receipt by a shipowner acknowledging that the goods have been delivered to it for carriage;

2
Evidence of the contract of affreightment between the shipper and the carrier;

3
Document of title by which the property in the goods may be transferred or the goods pledged or mortgaged.

Sheppard J distinguished Handley JA's decision in Carrington Slipways Pty Ltd v Patrick Operations Pty Ltd [1991] 24 NSWLR 745 on the basis that the freight forwarder in the Comalco case was not acting solely as an agent. He rejected the submission that Mogal acted as the agent of Comalco, and not as principal, because of his reading of the whole of the document. He held that, Mogal:

...contracted as principal to undertake the transportation of the goods from Comalco's premises to those of New Zealand Can. The carriage, as the consignment note makes clear, was door to door. Condition 11 conferred upon Mogal the right to employ an agent especially for the sea carriage of the goods. It was empowered to enter into a contract with a sea carrier either as principal or agent for Comalco. There is no express evidence dealing with the question whether Mogal purported to enter into the contract with Oceania Shipping Corporation Limited as principal or agent but the ocean bill of lading which covered the carriage of goods in question was on in which Mogal is described as the consignor and its New Zealand agent as consignee. Furthermore, I think there is a real question (which I do not need to decide) whether Mogal could shed its own responsibility for delivering the goods by employing agents.

The decision quotes Schmithoff's "Export Trade" 8th Edition, page 249:

A forwarder may act as a principal or as an agent. Historically, forwarders acted as agents on behalf of their customers but the practice has changed and in modern circumstances they often carry out other services such as packing, warehousing, cartage, lighterage, insurance or, in container transport, the groupage or consolidation of parcels of various customers into one container. Often they act as carriers. It follows that, in law, they qualify more often as principals than as agents. Nevertheless, it has to be ascertained in every individual case in which legal capacity the forwarder acted. The answer depends on the construction of the contract between the forwarder and his customer and the facts of the case.

In Schmithoff's "Export Trade", 9th Edition, page 580 the author says:

A house bill of lading is a misnomer because such a document is not a bill of lading in the technical legal sense. It is not a document of title giving the consignee or assignee a right to claim the goods from the carrier. The provisions of the Bills of Lading Act 1855 which make bills of lading quasi- negotiable do not apply to it. It follows that a house bill of lading cannot be tendered under a c.i.f. contract as a proper bill of lading and, if the contract allows such a tender, the contract cannot be regarded as a proper c.i.f. contract.

Sheppard J held that each of the three essential elements of a bill of lading were satisfied.

Sheppard J found in the Comalco case that the Mogal Freight document was a bill of lading but even if that was incorrect he said that it came within the Hague-Visby Rules definition of a "contract of carriage covered by a bill of lading or any similar document of title".

An Australian issue for forwarders
Forwarders issuing bills of lading for exports from Australian ports must take care to ensure they do not also breach obligations under Part X of the Trade Practices Act 1974 (Cth) in relation to negotiable shipping arrangements, which includes bills of lading. There is a negotiated bill of lading covering Australian exports to European ports, and a number of instances have arisen where the forwarders bill of lading contains terms and conditions which are inconsistent with the negotiated bill. There is an argument that an inconsistency would result in the bill of lading being found invalid, at least to the extent of any inconsistency, with the possible result that the forwarder would find himself without the benefit of any exclusion terms, thereby becoming a common carrier and an insurer of the goods lost or damaged. 
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