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Statutes
Commonwealth

· Admiralty Act 1988

· Admiralty Rules 1989

General Principles 

A ship that has been arrested, and the claimants remaining unsatisfied, will upon application, be sold by the Court and the proceeds of sale distributed by the court to the claimants according to the priority of their claim.

The Admiralty Act 1988 (Cth) is silent about the principles governing the priority of claims on a fund representing the proceeds of sale:  see ALRC Civil Admiralty Jurisdiction Report 33, par 257 at p212, but the equitable principles referred to in the English cases are followed by Australian Courts in determining priorities.

These same principles of equity and justice underlie the manner in which the proceeds of a sale fund is administered by the Court. 

The proceeds of sale of an arrested vessel are held by the Court not only for the Plaintiff in the action but also for other creditors that may wish to assert a claim: see The Africano [1894] P141 at p149-50. 

So long as the proceeds remain with the Court it is the Court's duty to see that they are paid to the proper recipients:  Halsbury's Laws of England 4th Ed. v.1(1) par 463, and in the amount and proportions to which they are entitled. 

This is especially so where the value of the claims exceeds the value of the proceeds of sale in Court. 

It has been in the discharge of that duty that the English Admiralty Court has exercised a long established jurisdiction to determine priorities between competing claims: see Thomas Maritime Liens (1980) par 411.  In doing so it has adopted a broad discretionary approach with rival claims ranked by reference to considerations of equity, public policy and commercial expediency with the ultimate aim of doing what is just in the circumstances of each case. 

The application of such principles not only have given rise to the rules as to the ranking of priorities (both as between different types of claims and between claims of the same type) but also the circumstances in which those rules may be departed from: see Thomas Maritime Claims par 418; Jackson Enforcement of Maritime Claims p.287; Meeson pp.160 & 166. 

In determining an equitable and just distribution the Court may by marshalling regulate the available securities within its control in a way which both fairly and best serves the interests of inter alia the competing claimants: Thomas Maritime Claims par 462; Tetley Maritime Liens p393.
Judicial Sale 

A plaintiff can seek an order for judicial sale of a ship for payment of a debt, Admiralty rule 69: 

Orders for Valuation and Sale 

69. (1) The Court may, on Application by a party to a proceeding and either before or after final Judgment in the proceeding, order that a ship or other party that is under arrest in the proceeding: 

(a)
 be valued; 

(b) 
be valued and sold; or 

(c)
be sold without valuation 

(2) 
An Application for valuation or sale of a ship or other property shall be made in accordance with Form 26. 

(3) 
An Order for valuation or sale of a ship or other party shall be in accordance with Form 27.
(4) 
An Application under Sub-Rule (1) constitutes an undertaking by the party who made it to pay, on demand, to the Marshal an amount equal to the amount of the fees and expenses of the Marshal in complying with the Order. 

(5)
If the ship or property is deteriorating in value, the Court may, at any stage of the proceeding, either with or without Application, order it to be sold. 

An Australian Court will adopt the principles identified by Brandon J in The Myrto [1977] 2 Lloyd's Rep 243. 

The question whether an Order for the appraisement and sale of a ship under arrest in an action in Rem should be made pendente lite (pending the law suit; during the actual progress of a suit; during litigation). Matters ‘pendent lite’ are contingent on outcome of litigation, and arise normally only in a case where there is a default of appearance or defence. In such a case it had been a common practice for the Court to make such an order on the application of the plaintiffs on the ground that, unless such Order is made, the security for their claim will be diminished by the continuing costs of maintaining the arrest, to the disadvantage of all those interested in the ship...
The Court should not make an Order for the appraisement and sale of a ship pendente lite except for good reason, and this is whether the action is defended or not, I accept further that, where the action is defended and the Defendant's oppose the making of such an Order, the Court should examine more critically than it would normally do in a default action the question whether good reason for the making of an Order exists or not. 

In Marinis Ship Suppliers (Pty) Ltd v The ‘Ionian Mariner’   (Unreported: Federal Court of Australia VG553 of 1995, Ryan J)  the Defendant argued that the Court should not Order a sale as the owner had expended considerable monies preserving the vessel and retaining the co-operation of the crew, and the owner had not abandoned the ship. The Court applied Rule 69, and the Defendant argued that the Rule required affirmative proof that the ship was deteriorating in value.
This submission was rejected on the basis that it was inevitable that there would be some deterioration in condition and that in the absence of evidence of a rising market value for this type of ship, an inference could be drawn that there would be depreciation merely by the passage of time, even with full and adequate maintenance. The Court applied the principal identified by Brandon J in The Myrto [1977] 2 Lloyd's Rep 243. 
Priorities 

Once a sale has taken place, a question arises about the ranking of claims: see ALRC Report 33, par 256; which is determined by the Admiralty Act 1988, s15 and r73:

Right to proceed in rem on maritime liens etc.
15
(1) A proceeding on a maritime lien or other charge in respect of a ship or other property subject to the lien or charge may be commenced as an action in rem against the ship or property. 

(2)
A reference in subsection (1) to a maritime lien includes a reference to a lien for... 

Sub-s15(1) is concerned with a maritime lien or ‘other charge’ over the ship or other property and does not set out the order of priorities for maritime liens or claims, which remains within the discretion of the Court. 
Use of the words "other charge" is not likely to be interpreted widely, but limited to a charge in the nature of a mortgage: see ALRC 33 par 151 and fn23.
The word "includes" in ss15(2) is followed by a list of matters (none of which are relevant here), thereby leaving it open for an argument that other classes of claims can give rise to a maritime claim.
A party who has obtained a judgment can apply to the court for determination of the order of priority, see r73: 

Applications to determine priorities 

(1)
Where a ship or other property has been arrested in a proceeding, a person who has obtained a Judgment in a Court (including a Judgment in a Court of a foreign country) against the ship or property, being a Judgment that is enforceable in a Court of Australia, may apply to the Court for determination of the Order of priority of claims against the ship or property.
(2) 
The Court may, on the Application, Order that notice of the Application in accordance with Form 28, specifying the period within which claims may be notified, be given or published as the Court directs.
(3) 
The determination shall not be made until after the end of the period specified in the notice. 
(4) 
The Marshal shall file a copy of the relevant part of each publication in which the notice appeared. 

The application is made on Form 28. 

A claim to a maritime lien must be made to assert a priority ranking over maritime claims and unsecured creditors.
Maritime lien created by contract 

An issue in relation to whether a maritime lien can be created between the parties for a container lease was argued in Textainer Equipment Management BV v Baltic Shipping Company & Ors (Unreported: Federal Court of Canada Trial Division, T-1995-94, F C, Muldoon J, 29 August 1994), and as the Courts in Australia are concerned with the issue of international comity, careful consideration will be given by the Federal Court to following that decision unless there is good reason for not doing so: see Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co [1989] 1 Lloyd's Rep 518; especially where the legislation is an international convention, or the legislation is similar to that adopted in Australia. 

In the Textainer case (Unreported: Federal Court of Canada Trial Division, T-1995-94, F C, Muldoon J, 29 August 1994), the lease agreements gave the lessor a lien upon all of the vessels in the Baltic Shipping Co's container fleet and their pending freight to cover outstanding liabilities. The Court observed:
The scope of Canadian maritime liens is not a closed category. Jurists continue to discover subjects which have been within that scope all along, although it is not easy, without tight reasoning, to have the Court declare such a discovery. But more than that, it must be seen that the present maritime controversy sounds not in public law, but in private law. Generally speaking, if not inevitably, private law "belongs" to the litigants, for in private law any composition of the dispute involves no State interest to be preserved, no matter what the litigants agree to do with and about "their" litigation. Certainly a purely commercial agreement - the lease for use in carrying cargo, in consideration of the payment of agreed rental money - is within the parties' private making, and the litigation arising out of default of payment is private-law litigation. Thus, whether Baltic be empowered to create and give a recognised maritime law lien on its ships to Textainer in the event of the former's default in payment, it is apparent that no State interest prevents Baltic from voluntarily giving a lien of its own making and free will to Textainer as part of the consideration for remedy for default of rentals' payments. 

The Court then considered a number of authorities, and noted that the Canadian Law gave the Canadian Court a wider jurisdiction than that exercised by English Courts. In The River Rima [1988] 2 Lloyds Report 193, referring to the headnote, and at pp194-5, but did not apply in Canada; and Banco Do Brasil SA v Alexandros G Tsavliris Banco Do Brasil SA v Alexandros G Tsavliris [1992] 3 FC 735 per Chief Justice Isaac at 747 and 751. 
Administration of a sale fund 

The procedural issues concerning administration of a sale fund following the sale of two ships owned by a common owner arose in Australia in 1995 and 1996 following the financial collapse of the Baltic Shipping Company. 
A Single Fund 

It has now been established in Australia that where two or more ships owned by a single owner have been the subject of judicial sale and two sale funds created, those sale funds must be treated as separate funds for the purpose of claims, and claimants must elect against which of those funds they will bring their claim. See:

· Patrick Stevedores No 2 Pty Ltd and Patrick Stevedores No 1 Pty Ltd v MV "Skulptor Konenkov" (Unreported: Federal Court of Australia, Sheppard J, NG495 of 1995, 23/2/96) 
· Morelines Maritime Agency Ltd v The Ship "Skulptor Vuchetich" and her Owners (Unreported: Federal Court of Australia, Sheppard J, NG730 of 1995, 23/2/96). 
A Joint Fund 

The Federal Court of Australia considered an application supported by a majority of claimants for a direction that the two funds from the sale of two ships be treated as and administered as one fund in respect of general maritime claims following judicial sale of two ships owned by the Baltic Shipping Company. 

In both cases, the total value of the claims notified exceeded the combined total of the sale funds, and there was a shortfall in the fund amount in excess of A$12million. 

The strategy of the claimants was to create an opportunity for those with a higher priority, to make a full recovery, as the combined funds would provide a greater single fund. 
The Issue 

The issue in the Konenkov and Vuchetich cases was whether two sale funds could be combined and administered as a joint fund for general maritime claimants. 
The Direction sought 

A number of caveators sought a direction in the following form: 

...that the two funds from the sale of the MV 'Skulptor Konenkov' and the sale of the MV 'Skulptor Vuchetich' be treated as and administered as one fund in respect of general maritime claims and other claimants not having a true maritime lien against a particular fund. 
The unsuccessful arguments 

A number of unsuccessful submissions were made in support of the application, which are set out in the following paragraphs, but these were not adopted by the Court.
In the usual course, each of the claimants would be required to play a lottery by nominating its claim against one of the funds, with the risk that the fund selected would be exhausted by priority claimants, whilst the other fund may (theoretically) allow for full satisfaction of all claims on it. 

In the Konenkov and Vuchetich claims it was argued that this possibility would involve the claimants in a fortuitous lottery with the result for any particular claimant being dependent upon which claims are made against which fund. 

It was argued that such a fortuitous result was likely to yield an inequitable distribution and unjust result. 

It was argued that by combining the two sale funds into a joint fund the Court would remove the inequity of fortuity for unlucky claimants who selected the wrong fund, and would result in an equitable and just return for all the general maritime claimants. 

It was unsuccessfully argued that the administration of the sale funds in this manner was not contrary to the provisions of the Admiralty Act 1988 (Cth) which are silent not only as to the priorities of claims on a fund but as to the determination of the fund generally, this being neither inconsistent with nor precluded by the provisions of sections 20 and 24 of the Admiralty Act: 

Service on and arrest of only one ship 

20 (1) Where service of initiating process in a proceeding commenced as mentioned in Section 15, 17, 18 or 19 has been effected on a ship, service of initiating process in the proceeding shall not be effected on any other ship unless the service on the first-mentioned ship has been set aside or the proceeding, so far as it relates to the ship, has been discontinued, dismissed or struck out. 

(2)
Where service of initiating process in a proceeding commenced as mentioned in Section 15, 17, 18 or 19 has been effected on a ship, service of initiating process in some other proceeding on the same claim commenced as mentioned in any of those Sections shall not be effected on any other ship unless the first-mentioned proceeding has been discontinued, dismissed or struck out. 

(3)
Where a ship has been arrested in a proceeding commenced as mentioned in Section 15, 17, 18 or 19, no other ship shall be arrested in the proceeding unless the first-mentioned ship: 

(a) 
was invalidly arrested and has been released from arrest; or 

(b) 
was unlawfully removed from the custody of the Marshal and the Marshal has not regained custody of the ship. 

(4) Where: 

(a) 
a person has a claim that is both: 

(i) 
a claim on a maritime lien or other charge; and 

(ii) 
a general maritime claim; 

in respect of a ship; and 

(b)
the person has commenced a proceeding under Section 19 against a surrogate ship; 

Subsection (3) does not prevent the arrest of the first-mentioned ship in a proceeding on the maritime lien or other charge if the amount recovered by the person in the proceeding commenced under Section 19 is less than the amount of the claim on the maritime lien or other charge. 

Proceeds 

Ss20 and 24 deal with the commencement of proceedings and arrest. 

24. Where, but for the sale of a ship or other property under this Act, ship or property, the proceeding may be commenced as an action in rem against the proceeds of sale that have been paid into a Court under this Act. 

English Admiralty Law has in this century at least generally preferred the "procedural theory" whereby the primary purpose of the right in rem and the right to arrest is to obtain security and compel an appearance. 

The objective of surrogate ship arrest is to improve the plaintiff's prospect of recovery by invoking both jurisdiction and security aspects of the action in rem, consistent with the procedural theory. It was in the context of these objectives of the procedural theory and the perceived adequacy of the limited right to one arrest only (supplemented by the use of mareva injunctions) that the ALRC recommended against allowing multiple arrests: see ALRC 33, par 203. This approach was also consistent with the international position as reflected in Art3 of the 1952 Arrest Convention. This recommendation is reflected in Section 20 of the Admiralty Act.
The policy objective in Section 20(2) which limits the commencement of an action in rem to one ship is to give effect to the rule prohibiting multiple arrests. 

It was argued that the administration of two sale funds as a joint fund does not conflict with or derogate from that policy objective. 

A further policy objective given for the rule against multiple arrests is that the ability to arrest more than one ship would indirectly undercut this principle of the res as the limit of liability in rem at least in some factual situations: ALRC 33 par 210: 

The administration of a joint sale fund does not offend or derogate from that principle (to the extent to which it is still applicable): 

Any deficiency in recovery is not because any claim exceeds the value of the res but is the product of the inability of each fund to meet all the claims which have been notified; 

The provision of surrogate ship arrest whereby each ship in a fleet is potentially exposed to bear the claims arising from its operations but also the claims arising out of the operation of all the other vessels in the fleet is itself inconsistent with this principle. Most of the notified claims are surrogate ship claims and any deficiency in recovery is the result of the breadth of claims each fund can be asked to bear; 

The corollary to this burden is that the availability of surrogate ship proceedings provides a claimant against the owner of a fleet with a number of vessels from which to select a vessel for arrest; 

Each of the notified claims could be brought equally against either vessel or fund. The effect of the proposal is tantamount to the marshalling of the claims between the funds against which they may pursue so as to achieve the most equitable distribution of those funds as between all the claimants. In doing so, it is consistent with the res as the limit of liability. It simply seeks to provide the most equitable return to the claims made against each res. 

Section 24 of the Act was intended to be facilitative, confirming the practice by which in rem proceedings could still be commenced after the sale of the res: ALRC 33 par 210. 
The decision 

The Court held in in the Konenkov and Vuchetich cases that the direction sought could not be made under the Admiralty Act 1988 (Cth), considering s35:
35  Priorities: general maritime claims

(1)
Where:

(a)
a proceeding in respect of a general maritime claim concerning a ship has been commenced under this Act against a surrogate ship; or

(b)
in relation to a proceeding commenced under this Act concerning a ship, a surrogate ship has been arrested;

the order in which general maritime claims against both the ships shall be paid out of the proceeds of the sale of the surrogate ship shall be determined as if all the claims were general maritime claims against the surrogate ship.

(2)
Subsection(1) applies notwithstanding any other law, including a law of a State or Territory.

and held: 

...the effect that section has, and was intended to have, is that general maritime claims concerning a ship which are sought to be enforced against a surrogate ship are to be treated and determined as if all the claims were general maritime claims against the surrogate ship. The effect of the section is to emphasise that only one ship may be arrested and the subject of a judgment. The section is thus consistent with the general scheme of the Act and is not, in my view, helpful in resolving the present problem.
The direction which is in question is a direction that the two funds from the sales of the two vessels be treated as, and administered as, one fund in respect of general maritime claims. In my opinion, the Act does not authorise the making of such a direction. It would run counter to the whole thrust of the Act evidenced by the complex of sections to which I have referred. The direction, if made, would be inconsistent with the express provisions and also the intendment of the Act. 

The only way that these matters can progress is by persons with general maritime claims or claims based on true maritime liens or charges proceeding to judgment against one or other of the funds which stand in the place of the vessels. Some claimants may have a general maritime claim against both ships. If these claims are a composite of a number of independent and separate claims in the sense that they arise out of separate and independent contracts or events relating to one or other of these ships or to other vessels owned by Baltic, it may be that some of the claims may be enforced against one fund and others against the other. it is a matter for those with claims to decide what course of action they should take. 

In reaching this decision, consideration was given to the relevant legislation  in The Skulptor Konenkov and The Skulptor Vuchetich and the applicable principles, discussed the applicability of the doctrine of marshalling to the circumstances of the case, and examined the extent of its discretionary powers. 
Doctrine of marshalling 

In the Konenkov and Vuchetich cases the Court noted that the doctrine exists in equity: see Snell's Principles of Equity, 29th ed. (1990) p421; Meagher, Gummow and Lehane, Equity: Doctrines and Remedies, 3rd edn (1992) par [1148] at 328, and see par [1110] at 313-4 which discusses consolidation; Halsbury's Laws of England, 4th edn vol 16, par 876 at 785;  and applies in admiralty law: see Roscoe's Admiralty Practice, 5th edn (1931) at 230; Williams and Bruce, Admiralty Practice, 3rd edn (1902) at 70; The Law of Maritime Liens (1940) Griffith Price at 110; Thomas Maritime Liens, 1980 (British Shipping Laws Vol 14) par 462 (at 263-4); but did not apply to the direction sought by claimants, per Sheppard J at 36: 

...the doctrine of marshalling has nothing to do with the consolidation of funds which is what is sought here.
Discretionary power 

The Court also noted that the apparently wide discretion in the Admiralty Rules, rule 73, did not extend beyond an discretion relating to one fund and the claims made on that fund, per Sheppard J at p37- 38. 

