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Conventions

· International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules);
· Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules);

· Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979. (the SDR Protocol);

UN Conventions not yet adopted internationally

· UN Convention on International Multimodal Transport of Goods, Geneva 24 May 1980 (not yet in force)
· UN Convention of the Liability of Terminal Operators, Geneva 19 April 1991 (not yet in force)

· UN Convention on the Carriage of Goods by Sea (the Hamburg Rules), Hamburg 30 March 1978 (in force 2 November 1992, but not adopted by Australia)

Statutes
Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth)

· Schedule 1: Amended Hague Rules (unmodified text)
· Schedule 1A: Schedule of modifications
· Schedule 2: Hamburg Rules
· Carriage of Goods by Sea Rules 1997 (Cth)

New South Wales
· Sea-Carriage of Goods (State) Act 1921 (NSW)
· Sea Carriage Documents Act 1997 (NSW)

Introduction
In international trade, goods have been historically carried by sea from the seller to the buyer, and there is a long history and tradition of sea carriage of goods, some of the earliest records dating from the time of the Phonecians involving sea trade in the Mediterranean.

The rights and obligations of the parties, the shippers (sellers and buyers of goods) and the carriers have evolved to provide some certainty about their respective rights and obligations, and by providing certainty in international trade by overcoming jurisdictional differences and conflicts.  For example, such as existed in the Atlantic trade between the UK and the USA prior to the introduction of the Hague Rules in 1924.

When goods are successfully carried from the seller to the buyer without loss or damage neither are concerned about their rights and obligations arising out of the carriage.  But when there is a loss, the matter becomes important, and perhaps because money is involved, a considerable complexity has arisen around the rights and obligations of the many parties involved.  A sceptic might conclude that the law has developed around the efforts of parties to avoid the obligation to fully compensate the owner of the goods who has suffered loss as a result of damage to the goods.

There is no uniformity in the several international conventions adopted by different countries which apply to the international carriage of goods by sea.  The relevant conventions are:
· Hague Rules (1924);
· Hague Visby Rules (1968);
· Hague Visby Rules (1968) and SDR Protocol (1979);
· Hamburg Rules (1978);
to which can be added two further categories:

· countries which have implemented domestic legislation similar to one or more elements of the various conventions: eg Australia – Amended Hague Rules adopted in 1997 with elements of all four conventions, such as the United States and China; 

· countries which have not signed, ratified, acceded to or adopted the conventions into domestic law: eg, Indonesia – Commercial Code, Arts 466 to 520; and some countries in South America: Brazil – Commercial Code (1850); Chile – Commercial Code (1865). 

In addition, where there is loss or damage to goods during the international carriage by sea a number of other conventions and laws may apply to identify who is liable, how to make recovery, and how much can be recovered.  These issues are discussed in the following paragraphs.

The Sea-Carriage of Goods (State) Act 1921 (NSW) is modelled on the Harter Act (US), but only  applies only to intrastate voyages. Similar legislation exists in other Australian States.

History of the Hague Rules

A detailed history of the development of the Hague Rules is contained in the decision of the High Court of Australia in Great China Metal Industries Co v Malaysian International Shipping Corporation Berhad [1998] HCA 65 per Gaudron, Gummow and Hayne JJ at [10 - 17]:
History of the Hague Rules

10 
By the early 19th century, shipowners had come to be regarded as common carriers by both English and American law
.  Accordingly, the carrier was strictly liable for damage to or loss of cargo that was damage or loss occurring in the course of carriage unless the carrier could prove not only that its negligence had not contributed to the damage or loss, but also that one of four excepted causes (act of God, act of public enemies, shipper's fault or inherent vice of the goods) was responsible for the loss
.

11 
To avoid this liability (sometimes spoken of as tantamount to that of an insurer
) carriers began to include more and wider exculpatory clauses in their bills of lading.  In England, it was held that carriers and shippers could agree to terms by which the carrier assumed virtually no liability, even for its own negligence
.  In Australasian United Steam Navigation Co Ltd v Hiskens, Isaacs J said
:

"Common law relations based on reasonableness and fairness were in practice destroyed at the will of the shipowners, and as fast as Courts pointed out loopholes in their conditions, so fast did they fill them up, until at last the position of owners of goods became intolerable."

In the United States, however, the federal courts held that contractual clauses which purported to exonerate carriers from the consequences of their own negligence were void as against public policy
, and strictly interpreted clauses which attempted to exonerate carriers for the failure to provide a seaworthy ship
.  This did not help United States cargo interests when much of their trade was carried on British ships pursuant to bills of lading containing choice of forum clauses nominating England as the place in which suit must be brought.

12 
These problems led, in the United States, to the Harter Act of 1893
 ("the Harter Act").  This Act was a compromise between the conflicting interests of carriers and shippers.  A carrier could not contract out of its obligation to exercise due diligence to furnish a seaworthy vessel
 or to relieve it from "liability for loss or damage arising from negligence, fault, or failure in proper loading, stowage, custody, care or proper delivery of any and all lawful merchandise or property committed to its or their charge"
.

13 
New Zealand, Australia and Canada each passed legislation modelled on the Harter Act:  the Shipping and Seamen Act 1903 (NZ), the Sea‑Carriage of Goods Act 1904 (Cth)
 and the Water Carriage of Goods Act 1910 (Can).  All of these Acts, although modelled on the Harter Act, made some changes to the model.  Thus the 1904 Australian Act was, in some respects, more generous to cargo interests than the Harter Act
.

14 
Pressure grew for uniform rules.  In February 1921, the British Imperial Shipping Committee recommended uniform legislation throughout the British Empire based on the Canadian Act
.  Draft rules were prepared, considered and amended.  By 1922 the Comité Maritime International had adopted a draft.  The Diplomatic Conference on Maritime Law then took up the matter and in August 1924 the International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading was concluded and opened for signature
.  Australia enacted the Sea‑Carriage of Goods Act 1924 (Cth) as soon as the final diplomatic steps had been taken
.

15 
The new rules quickly gained international acceptance, although United States legislation was not passed until 1936
.  By the start of World War II "the overwhelming majority of the world's shipping was committed to the Hague Rules"
.

16 
The Hague Rules represent a compromise about the allocation of risk of damage to cargo (a compromise which was different from what had been represented in domestic statutes).  Thus, to take only one example, shipping interests gained the advantage in Australia and the United States of elimination of the rule established in McGregor v Huddart Parker Ltd
 and The Isis
.  In those cases, the High Court of Australia and the Supreme Court of the United States held that a carrier could claim exemption from liability on the bases set out in the 1904 Australian Act and the Harter Act if (and only if) the carrier had complied with its obligation relating to the seaworthiness of the vessel, regardless of whether the cargo's loss or damage was caused by lack of seaworthiness.  Under the Hague Rules, however, some causal connection must be shown between the loss and the matter in respect of which due diligence was not demonstrated
.

17 
The complexity of the history which we have touched on is such that, as Dixon J said in William Holyman & Sons Pty Ltd v Foy & Gibson Pty Ltd
, "[t]he case law, English, Australian and American, dealing with other legislation thought to be in pari materia cannot be applied to the Hague Rules, except with great care and discrimination."

Australia – the amended Hague Rules

Australia has adopted in the Carriage of Goods by Sea Act 1991 (Cth) (Cogsa) a hybrid version of the Hague-Visby Rules with SDR Protocol which are set out in Schedule 1 – the amended Hague Rules with some elements of the Hamburg Rules which have been incorporated into the amended Hague Rules in 1997, which appears in Schedule 1A – Schedule of modifications, see s7:

(1)
The amended Hague Rules consists of the text set out in Schedule 1, as modified in accordance with the Schedule of modifications referred to in subsection (2). The text set out in Schedule 1 (in its unmodified form) is the English translation of Articles 1 to 10 of the Brussels Convention, as amended by Articles 1 to 5 of the Visby Protocol and Article II of the SDR Protocol.

(2)
The regulations may amend this Act to add a Schedule (the Schedule of modifications) that modifies the text set out in Schedule 1 for the following purposes:


(a)
to provide for the coverage of a wider range of sea carriage documents (including documents in electronic form);


(b)
to provide for the coverage of contracts for the carriage of goods by sea from places in countries outside Australia to places in Australia in situations where the contracts do not incorporate, or do not otherwise have effect subject to, a relevant international convention (see subsection (6));


(c)
to provide for increased coverage of deck cargo;


(d)
to extend the period during which carriers may incur liability;


(e)
to provide for carriers to be liable for loss due to delay in circumstances identified as being inexcusable.

The modifications do not actually amend the text set out in Schedule 1, however the text has effect for the purposes of this Act as if it were modified in accordance with the Schedule of modifications.


(3)
The regulations may:


(a)
amend the Schedule of modifications, but only in connection with the purposes set out in subsection (2); and


(b)
amend the provisions of this Part to the extent necessary or appropriate, having regard to the modifications set out in the Schedule of modifications as in force from time to time.

Note:
For example, regulations extending the range of sea carriage documents to be covered by the text in Schedule 1 may create a need for associated amendments of sections 10 and 11.


(4)
Before regulations are made for the purposes of this section, the Minister must consult with representatives of shippers, ship owners, carriers, cargo owners, marine insurers and maritime law associations about the regulations that are proposed to be made.


(5)
For the purposes of the Amendments Incorporation Act 1905, amendments made by regulations for the purposes of this section are to be treated as if they had been made by an Act.

Note:
This subsection ensures that the amendments can be incorporated in a reprint of the Act.

The amended Hague Rules have the force of law in Australia, s8,  and compulsorily apply by s10 to a range of contracts for carriage under a bill of lading or similar document of title (see aHR Art 1(a)):

1
from one country applying the Hague Visby Rules to another which is not Hague Visby: s10(1)(b)(i) and Art 10(a);

2
from a Hague Visby country to another Hague Visby country: s10(1)(b)(i) and Art 10(b);

3
where the carriage contract provides that the Hague Visby Rules govern the contract: s10(1)(b)(ii) and Art 10(c);

4
Australian inter-state carriage: s10(1)(b)(ii);

and where the carriage is under a non-negotiable contract such as a sea waybill, see s4(2):
5
the sea waybill expressly incorporates and is governed by the Hague Visby Rules: s10(1)(b)(iii) and 10(2).

Jurisdiction
Cogsa s11 contains a prohibition on the ouster of the jurisdiction of Australian Courts: 

Construction and jurisdiction 

(1)
All parties to: 

(a) a bill of lading, or a similar document of title, relating to the carriage of goods from any place in Australia to any place outside Australia; or 

(b) a non-negotiable document of a kind mentioned in subparagraph 10(1)(b)(iii), relating to such a carriage of goods; 

are taken to have intended to contract according to the laws in force at the place of shipment. 

(2) 
An agreement (whether made in Australia or elsewhere) has no effect so far as it purports to: 

(a)
 preclude or limit the effect of subsection (1) in respect of a bill of lading or a document mentioned in that subsection; or 

(b) 
preclude or limit the jurisdiction of a court of the Commonwealth or of a State or Territory in respect of a bill of lading or a document mentioned in subsection (1); or 

(c) 
preclude or limit the jurisdiction of a court of the Commonwealth or of a State or Territory in respect of: 

(i)
a bill of lading, or a similar document of title, relating to the carriage of goods from any place outside Australia to any place in Australia; or 

(ii) 
a non-negotiable document of a kind mentioned in subparagraph 10(1)(b)(iii), relating to such a carriage of goods. 

This section replaces section 9 of the previous Sea-Carriage of Goods Act 1924 (Cth) which was repealed on the introduction of Cogsa, though the decisions on section 9 are indicative of the interpretation of section 11; Compagnie des Messageries Maritimes v Wilson (1954) 94 CLR 577 where the High Court of Australia held that the law governing a contract for carriage from another country into Australia may be foreign law, but the contract can not oust the jurisdiction of the Australian Courts:  Sonmez Denizcilik Ve Ticaret Anomin Sirketti v The MV "Blooming Orchard" (Unreported: Supreme Court of NSW, Carruthers J, 20/12/90) which held the section is concerned with jurisdiction and not choice of law: Kim Mellor Imports Pty Ltd v Eurolevant SPA (1986) 7 NSWLR 269 which held that a clause providing for arbitration in another country offends the section but did not prevent the ship owner who was not a party to the bill of lading from relying on a foreign arbitration clause in the bill of lading by virtue of a Himalaya Clause; and see Furness Withy (Aust) Pty Ltd v Metal Distributors (UK) Ltd (The Amazonia) [1990] 1 Lloyd’s Rep 236 concerning a voyage charterparty which incorporated the Act by reference; and the section applies only to bills of lading or a document relating to carriage of goods, John Churcher Pty Ltd v Mitsui & Co (Australia) Ltd , The Krasnogrosk (1993) 31 NSWLR 18. 

A further case under the previous Section 9 was considered in Bulk Chartering & Consultants Australia Pty Ltd v T & T Metal Trading Pty Ltd , The Krasnogrosk (1993) 31 NSWLR 18, where a charterparty contained a London arbitration clause, but by consent the parties held the arbitration in Australia. The dispute related to demurrage costs, freight and dispatch charges. A majority held (Kirby P dissenting) that the arbitration reference did not "relate to the carriage of goods". 

An arbitration clause in the sea carriage document is not an ouster of jurisdiction, provided the arbitration is to be held in Australia, s11(3):

(3)
An agreement, or a provision of an agreement, that provides for the resolution of a dispute by arbitration is not made ineffective by sub-section (2) (despite the fact that it may preclude or limit the jurisdiction of a court) if, under the agreement or provision, the arbitration must be conducted in Australia.

Carriage of goods and liability for loss
The terms and conditions under which goods are carried by sea becomes most important when there is loss or damage, in which case the carrier’s limitation of liability is crucial: El Greco (Australia) Pty Ltd v Mediterranean Shipping Co SA [2004] FCAFC 202 (2004) 140 FCR 296.

The contract of carriage

The terms incorporated in the bill do not constitute the contract of carriage though they may provide the best evidence of that contract, but the parol evidence rule does not apply and the shipper can prove that different terms were agreed: The Ardennes (1950) 84 Ll L Rep 340.

Such terms, however, become conclusive evidence in the hands of a bona fide transferee of the bill: Leduc v Ward (1880) 20 QBD 475.

In the case of terms in a bill issued under a charterparty, the terms are of no evidential effect until the bill is transferred to a third party.

Cogsa applies to a bill of lading contract, but not to a charterparty: see RW Miller & Co Pty Ltd v Australian Oil Refining Pty Ltd (1967) 117 CLR 288.  This rule does not generally apply to a bill of lading issued under a charterparty but see Cogsa Sch 1A, the modified amended Hague Rules Art 1(1)(b) which extends it to such a bill of lading under a charterparty for a shipment from Australia. 
A contract of carriage is defined in the modified Hague Visby  Rules Sch 1A,  Art 1(1)(b):

(b)
“Contract of carriage” means a contract of carriage covered by a sea carriage document (to the extent that the document relates to the carriage of goods by sea), and includes a negotiable sea carriage document issued under a charterparty from the moment at which that document regulates the relations between its holder and the carrier concerned.

And note the broad definition of ‘sea carriage document’ in Sch 1A, Art 1(1)(g):

(g)
“Sea carriage document” means:

(i)
a bill of lading; or

(ii)
a negotiable document of title that is similar to a bill of lading and that contains or evidences a contract of carriage of goods by sea; or

(iii)
a bill of lading that, by law, is not negotiable; or

(iv)
a non‑negotiable document (including a consignment note and a document of the kind known as a sea waybill or the kind known as a ship’s delivery order) that either contains or evidences a contract of carriage of goods by sea.



[NOTE: These Rules do not apply to all sea carriage documents—see Article 10.] 

and in the Sea-Carriage of Documents Act 1997 (NSW), s5:

contract of carriage , in relation to a sea-carriage document, means: 

(a) 
in the case of a bill of lading or a sea waybill--the contract of carriage contained in, or evidenced by, the document, or 

(b) 
in the case of a ship's delivery order--the contract of carriage in association with which the order is given. 

See Port Jackson Stevedoring Pty Ltd v Salmond & Spraggon (Aust) Pty Ltd (1977-78) 139 CLR 231; Nissho Iwai Australia Ltd v MISC (1988) 12 NSWLR 730.

Hague Visby Rules

It seems anomalous, but the bill of lading or other carriage document is not the contract of carriage.  The bill of lading or other document is nothing more than the best available evidence (sometimes the only written evidence) of the carriage contract.

The expression often heard is that the contract of carriage is evidenced by the bill of lading.

The bill of lading is also said to ‘contain’ the contract of carriage when it passes lawfully to the consignee for value.
Contract of carriage is defined in the Hague Visby Rules, see Cogsa Schedule 1, Art 1(b) as:

“Contract of carriage” applies only to contracts of carriage covered by a bill of lading or any similar document of title, in so far as such document relates to the carriage of goods by sea, including any bill of lading or any similar document as aforesaid issued under or pursuant to a charter party from the moment at which such bill of lading or similar document of title regulates the relations between a carrier and a holder of the same.

And see F Kanematsu & Co Ltd v The Ship ‘Shahzada’ (1956) 96 CLR 477.

Incorporation of the Hague Visby Rules
Sea waybills
A sea waybill is not a negotiable document as defined by the Hague or Hague-Visby Rules. As such those conventions (which include carriers liability provisions) do not apply unless they are expressly incorporated into the contract of carriage notwithstanding that the contract of carriage is a sea waybill.

Cogsa and the Hague Visby Rules do not apply to sea waybills which are not documents of title, unless the Hague-Visby Rules are expressly incorporated into the sea waybill.  See the amended Hague Rules Art1(1) and Sea Carriage Documents Act, s5.

Incorporation of the Hague Visby Rules can occur where they are not compulsorily applicable, by two methods:
1
generally by contractual words, but leaving the parties free to modify its effect: see Browner International Ltd v Monarch Shipping Ltd The European Enterprise [1989] 2 Lloyd’s Rep 185; but see McCaren & Co Ltd v Humber Int’l Transport Ltd The Vechscroon [1982] 1 Lloyd’s Rep 301 which decided to the contrary;

2
by express words such as – the Hague Visby Rules govern this sea waybill as if it were a bill of lading: see the cases cited above, and Cogsa s10:


10  Application of the amended Hague Rules

(1)
The amended Hague Rules only apply to a contract of carriage of goods by sea that:


…

(b)
is a contract:


… 

(iii)
contained in or evidenced by a non‑negotiable document (other than a bill of lading or similar document of title), being a contract that contains express provision to the effect that the amended Hague Rules are to govern the contract as if the document were a bill of lading.

One method of implementing sea waybills is to include words such as the following:

This is a sea waybill. It is not a document of title, it is non-negotiable and subject to the terms and conditions appearing on the reverse of this document and is governed by the Australian Cogsa 1991 and the amended Hague Rules as if it were a bill of lading
The necessity to include all the above information was discussed in the decision of Browner International v Monarch Shipping Co (1989) 2 Lloyd's Rep 185. In that case Steyn J considered that the Hague-Visby rules could be incorporated provided that the "appropriate contractual form" was used, and he held:

1
The waybill should be marked "non negotiable"; and

2
The waybill clause paramount should expressly stipulate that the Hague-Visby Rules are to govern the contract as if the receipt were a bill of lading, or that some other equivalent form of words is used.

An example of another form of notation where reference is made to the Hague-Visby Rules appears in the General Council of British Shipping Sea Waybill, as follows:

...if the carriage is one where had a Bill of Lading been issued the provisions of the Hague-Visby Rules contained in the International Convention for unification of certain rules relating to Bills of Lading dated Brussels 25th August 1924 as amended by the Protocol signed at Brussels on the 23rd February 1968 (The Hague-Visby Rules) would have been compulsorily applicable under Article X, the said Standard Conditions contained or shall be deemed to contain a Clause giving effect to the Hague-Visby Rules or the Hague-Visby Rules apply...

Charterparties

Charterparties are discussed in a separate module. A charterparty is a contract between the owner and charterer, which will require issue of bills of lading or sea waybills, for example this is referred to in the New York Produce Exchange Form of Time Charter (updated 30 July 1998) (NYPE), cl 30:

30 
Bills of Lading

(a)
The Master shall sign the bills of lading or waybills for cargo as presented in conformity with mates or tally clerk’s receipts.  However, the charterer…may sign bills of lading or waybills…on behalf of the Master, with the Owner’s prior written authority, always in conformity…with mates or tally clerk’s receipts.

(b)
All bills of lading or waybills shall be without prejudice to this Charter Party and the Charterers shall indemnify the Owners against all consequences or liabilities which may arise from any inconsistency between this Charter Party and any bills of lading or waybills signed by the Charterers or by the Master at their request.

(c)
Bills of lading covering deck cargo shall be claused: ‘Shipped on deck at Charterers’, Shippers’ and Receivers’ risk, expense and responsibility, without liability on the part of the Vessel, or her Owners for any loss, damage, expense or delay howsoever caused.

and it can expressly incorporate the Hague Rules or any other rules, by use of a ‘clause paramount’, for example in NYPE, cl 31:

31  Protective Clauses

This Charter Party is subject to the following clauses all of which are also to be included in all bills of lading or waybills issued hereunder;

(a) CLAUSE PARAMOUNT

This bill of lading shall have effect subject to the provisions of the Carriage of Goods by Sea Act of the United States, the Hague Rules, or the Hague-Visby Rules, as applicable, or such other similar national legislation as may mandatorily apply by virtue of origin or destination of the bills of lading, which shall be deemed to be incorporated herein and nothing herein contained shall be deemed a surrender by the carrier of any of its rights or immunities or an increase of any of its responsibilities or liabilities under said applicable Act.  If any term of this bill of lading be repugnant to said applicable Act to any extent, such term shall be void to that extent, but no further.
Note that Cogsa s11 does not apply to charter parties. This is an important change from s9 of SCOGA 1924 as the Supreme Court of New South Wales had previously held that a voyage charterparty is a document relating to the carriage of goods, and therefore an arbitration clause in the charterparty was invalid and unenforceable: Sonmez Denizcilik Ve Ticaret Anonim Sirketi v The MV Blooming Orchard (Unreported: NSW Supreme Court, Carruthers J, 20/12/90).

 Cogsa s11 is limited to a bill of lading or a similar document of title relating to the carriage of goods, and it does not contain the broad words in Section 9 of SCOGA "bill of lading or document relating to the carriage of goods". The difference is that a charterparty is not a similar document of title. 

However in Mogal Freight Services Pty Ltd v Comalco Aluminium Limited & Ors (1993) 113 ALR 677 a consignment note was held to be a similar document of title. 

Amendments to Cogsa 1991 

Australia decided not to adopt the Hamburg Rules set out in Cogsa Schedule 2 and created a Marine Cargo Liability Working Group to report on amendments which might be made to Cogsa as a compromise.  This resulted in an announcement on 28 June 1996 by the Minister for Transport Regional Development that amendments to the Cogsa 1991 have been prepared following widespread industry debate and recommendations by the Working Group, and these formed the 1997 amendments which appear in Cogsa Schedule 1A. 

The amendments included:

1
Duration of Liability 

The period of the carrier’s liability was extended to the period when the cargo is in the carrier's care within the limits of the wharf or terminal at port of loading and discharge.  This was an increase in the period of carrier's responsibility to include the period from ship's side to terminal gate, s9A:

9A  Determination of limits of a port or wharf


A determination by the Minister, for paragraph 4 of Article 1 of the amended Hague Rules, of the limits of a port or wharf in Australia is a disallowable instrument for section 46A of the Acts Interpretation Act 1901.

Note:
The amended Hague Rules are set out in Schedule 1A—see ss 4(1) and 7(1).

And Art 1(1)(e), (3), (4) and (5):

(e)
“Carriage of goods by sea” covers the period during which a carrier is in charge of the goods, according to paragraph 3 of this Article.

3.
For these Rules:
(a)
a carrier begins to be in charge of goods at the time the goods are delivered to the carrier (or an agent or servant of the carrier) within the limits of a port or wharf; and
(b)
the carrier ceases to be in charge of the goods at the time the goods are delivered to, or placed at the disposal of, the consignee within the limits of the port or wharf that is the intended destination of the goods.
4.
For these Rules, the limits of a port or wharf in Australia are the limits of:
(a)
the area within the limits fixed for the port or wharf by the Chief Executive Officer of Customs under paragraph 15 (1) (a) or (2) (a) of the Customs Act 1901; and
(b)
any terminal area used for cargo handling that has a common boundary with the area within the limits mentioned in paragraph (a).
5.
However, if the Minister is satisfied that, for a particular port or wharf, the limits worked out as set out in paragraph 4 of this Article may produce an anomalous result, the Minister may by instrument determine the limits of the port or wharf for these Rules.

6.
For these Rules, the limits of a port or wharf outside Australia are the limits fixed by any local law (including any terminal area used for cargo handling that has a common boundary with the area within those limits).
2
Non-negotiable documents 

The amended Hague Rules apply to all relevant shipping documents including electronic documents, Art 1(aa), (b), (ba), (g) and (h):
(aa)
“Consignment note” means a non‑negotiable document that:

(i)
contains or evidences a contract of carriage by sea in connection with which no bill of lading or similar document of title has been issued; and

(ii)
clearly states that no liability for any loss of, damage to or delay of the goods will be accepted by the carrier of the goods; and

(iii)
is clearly marked as being non‑negotiable.

(b)
“Contract of carriage” means a contract of carriage covered by a sea carriage document (to the extent that the document relates to the carriage of goods by sea), and includes a negotiable sea carriage document issued under a charterparty from the moment at which that document regulates the relations between its holder and the carrier concerned.

(ba)
“Data message” means information generated, stored or communicated by electronic, optical or analogous means (including electronic data interchange, electronic mail, telegram, telex or telecopy) even if the information is never reproduced in printed form.

(g)
“Sea carriage document” means:

(i)
a bill of lading; or

(ii)
a negotiable document of title that is similar to a bill of lading and that contains or evidences a contract of carriage of goods by sea; or

(iii)
a bill of lading that, by law, is not negotiable; or

(iv)
a non‑negotiable document (including a consignment note and a document of the kind known as a sea waybill or the kind known as a ship’s delivery order) that either contains or evidences a contract of carriage of goods by sea.

[NOTE: These Rules do not apply to all sea carriage documents—see Article 10.] 

(h)
“Writing” includes electronic mail, electronic data interchange, facsimile transmission, and entry in a database maintained on a computer system.

3
Deck cargo 

Deck Cargo is covered by the amended Hague Rules in Schedule 1A, Arts 2, 6 and 6A, provided that, no later than the time of booking, the specific storage requirements of the shipper have been notified to and agree by the carrier, Art 2:

1.
Subject to the provisions of this Article and Articles 6 and 6A, under every contract of carriage of goods by sea the carrier, in relation to the loading, handling, stowage, carriage, custody, care and discharge of such goods, shall be subject to the responsibilities and liabilities, and entitled to the rights and immunities, set out in these Rules.

2.
For paragraph 1 of this Article, “goods” includes goods (except live animals) carried on or above deck.

3.
However, if the shipper has specific stowage requirements for goods carried on or above deck, then, for paragraph 1 of this Article to apply, the shipper must tell the carrier in writing of those requirements at or before the time of booking the cargo.

4.
Despite Article 4bis, if a carrier carries goods on or above deck contrary to an express agreement with the shipper of the goods made at or before the time of booking the cargo, then, for any loss or damage to the goods that results solely from the goods being carried on or above deck, the carrier is not entitled:

(a)
to any exception or exemption under these Rules; or

(b)
to any limit provided by these Rules to its liability for the loss or damage.

[NOTE: Article 6A allows a shipper and a carrier to agree that these Rules do not apply to certain kinds of cargo that must be carried on deck—see that Article.]

 4
Arbitration 

A reference to arbitration in Australia does not constitute an ouster of jurisdiction, s11(3). 

5
Coverage of Importers 

Where the carriage of contract does not incorporate one of the international conventions, importers' contracts of carriage are covered by the convention in force in Australia, see s10. 

6
Delays 

Carriers are liable for loss due to delay and applies the Hamburg Rules limit of 2.5 times the freight payable on the goods delayed, except where the delay is an "excusable delay".  See Cogsa Sechedule 1A, Arts 1(1)(aa), 4A:

1.
Despite Article 4, a carrier is liable to a shipper for loss (including but not limited to, pure economic loss, loss of markets or deterioration) caused to the shipper by the shipper’s goods being delayed while the carrier is in charge of the goods unless the carrier establishes, on the balance of probabilities, that:

(a)
the delay was excusable; and

(b)
the carrier (or, if at the time of the delay, the goods were under the control of servants or agents of the carrier, those servants or agents) took all measures that were reasonably required to avoid the delay and its consequences.

[NOTE: For the meaning of “in charge of the goods”, see paragraph 2 of Article 1.]

2.
For this Article, goods have been delayed if they are not delivered at the port of discharge specified in the relevant contract for carriage of goods:

(a)
within the time allowed in the contract for that purpose; or

(b)
if the contract does not specify a time for that purpose—within a reasonable time for delivery, at that port, of similar goods carried by a diligent carrier (having regard to any particular circumstances of the case and the intentions of the shipper and the carrier).


[NOTE: For the meaning of “delivered”, see paragraph 1A of Article 1.]

…

6.
The quantum of the carrier’s liability for loss caused by the delay is limited to whichever is the lesser of:

(a)
the actual amount of the loss; or

(b)
two and a half times the sea freight payable for the goods delayed; or

(c)
the total amount payable as sea freight for all of the goods shipped by the shipper concerned under the contract of carriage concerned.
Carrier Responsibility

The carrier is defined in the amended Hague Rules, Art 1(a):
(a)
“Carrier” includes the owner or the charterer who enters into a contract of carriage with a shipper.

And its responsibilities are set out in Art 3:

ARTICLE 3

1.
The carrier shall be bound before and at the beginning of the voyage to exercise due diligence to—

(a)
Make the ship seaworthy.

(b)
Properly man, equip and supply the ship.

(c)
Make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation.

2.
Subject to the provisions of Article 4, the carrier shall properly and carefully load, handle, stow, carry, keep, care for, and discharge the goods carried.

3.
After receiving the goods into his charge the carrier or the master or agent of the carrier shall, on demand of the shipper, issue to the shipper a bill of lading…
which fall broadly into 3 groups:
1
the exercise of due diligence before and at the beginning of the voyage in respect of:

(a)
seaworthiness;

(b)
management of the ship;

(c)
making the ship fit and safe for reception, carriage and preservation of the goods;
2
care for the goods, subject to the immunities allowed the carrier in Art 4;

3
issue a bill of lading. 

Due Diligence

The carrier is liable for want of ‘due diligence’; see the amended Hague Rules Art 3(1);  and The Sabine Howaldt [1970] 1 Lloyd’s Rep 185; The ‘Touraine’ [1927] 29 Ll L Rep 265.

Seaworthiness

The carrier had an absolute duty at common law to make the ship seaworthy at the beginning of the voyage, and was liable for loss or damage regardless of the cause of the unseaworthiness: The Europa [1908] P 84; but this duty is no longer absolute under Cogsa, see s17:
17  Absolute undertaking to provide a seaworthy ship not implied

There is not to be implied in any contract for the carriage of goods by sea to which Part 2 or 3 of this Act applies any absolute undertaking by the carrier of the goods to provide a seaworthy ship.

(Part 2 is concerned with the amended Hague Rules, and Part 3 with the Hamburg Rules.)
The absolute obligation is replaced by the obligation in Art3(1)(a) (see above): The Ankergracht [2005] FCA 1808 per Emmett J at [88]:

Seaworthiness

[88] Article 3 rule 1 imposes an obligation on a carrier to provide a ship fit to carry the particular cargo on the particular voyage to the particular destination (Mitsui & Co Ltd v Novorossiysk Shipping Co [1991] 1 Lloyd’s Rep 456 at 472).  However, the obligation imposed by Article 3 rule 1 is not an absolute one.  The absolute duty at common law to provide a seaworthy ship is displaced by Article 3 rule 1, which requires the carrier to exercise due diligence to provide a seaworthy ship (Papera Traders Co. Ltd. and Others v. Hyundai Merchant Marine Co. Ltd. and Another [2002] 1 Lloyd’s Rep 719 at 124 (The Eurasian Dream)).  In cases where damage has resulted from unseaworthiness, the burden of proving the exercise of due diligence is on the carrier.  

[89] Seaworthiness is to be assessed according to the voyage under consideration and there is no single standard of fitness that a vessel must meet.  Seaworthiness is to be judged in the light of the conditions the vessel will encounter (Great China Metal Industries Co Ltd v Malaysian International Shipping Corporation Berhad [1998] HCA 65 at 27).  Seaworthiness is relative to the nature of the ship, to the particular voyage and even to the particular stage of the voyage at which the ship is engaged.  Seaworthiness must be judged by the standards and practices of the industry at the relevant time, at least so long as those standards and practices are reasonable (The Eurasian Dream at 126, 127).  The vessel must be in a suitable condition and must be in a fit state, as to equipment and in all other respects, to encounter the ordinary perils of the voyage in question (Ibid at 128).  
The ship must be seaworthy at the commencement of the voyage:  Bernhard Blumenfeld Kommandit Gesellschaft Auf Aktien v Sheaf Steam Shipping Co Ltd (1938) 62 Ll L Rep 175; Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad [1998]  HCA 65; (1999) 196 CLR 161. 

See Scrutton On Charterparties, 19th edn, Sweet & Maxwell 1984 pp 82 – 90, and at p83 discusses seaworthiness in these terms:

 Seaworthiness is relative to the nature of the ship (Anglo Saxon Petroleum Co v Adamastos [1957] 2 QB 255 (reversed on another ground [1959] AC 133)), to the particular voyage contracted for, and the particular stages of that voyage, being different for summer or for winter voyages, for river and lake, or for sea navigation (Burges v Wickham (1863) 3 B&S 669), whilst loading in harbour, and when sailing (McFadden v Blue Star Line [1905] 1 KB 697), and varies with the particular cargo contracted to be carried (Stanton v Richardson (1874) LR 9 CP 390; affirmed (1875) 45 LJQB 78 (HL); Tattersall v National Steamship Co (1884) 12 QBD 297; The Marathon (1879) 40 LT 163; Maori King v Hughes [1895] 2 QB 550 (CA) (refrigerating machinery); Queensland Bank v P&O Co [1898] 1 QB 567 (CA) (Bullion in a bullion room); The Waikato [1899] 1 QB 56 (CA) (wool in an insulated hold). See also Rathbone v McIver [1903 2 KB 378). At the commencement of loading the ship must be fit to receive her cargo and fit as a ship for the ordinary perils of lying afloat in harbour while receiving her cargo, but need not be fit for sailing (Reed v Page [1927] 1 KB 743; Svenssons v Cliffe SS Co [1932] 1 KB 400, where the stage of loading was held not to be completed when the last sling of pit-props was on board, but not stowed.  Although unseaworthy at the time of the accident there was no breach of warranty, the ship having been seaworthy at the commencement of the stage of loading. Cf The Stanna [1938] P 69 at pp74, 84. See, also, as to when loading is completed, Argonaut Navigation Co v Ministry of Food [1949] 1 KB 572). On the completion of each stage she must have the degree of fitness which is required for the next stage (Reed v Page, supra. On the doctrine of stages in relation to a contract governed by the Hague-Visby Rules, see p433 post).  The stages of a voyage for this purpose are usually marked by different physical conditions, eg river and sea.
And at 84:

One test of seaworthiness is: Would a prudent owner have required that the defect should be made good before sending his ship to sea had he known of it?  If he would, the ship was not seaworthy (see Blackburn J in Burges v Wickham (1863) 3 B&S 669 at 693.. The Mount Park SS Co v Grey, Shipping Gazette, March 12, 1910…The Australia Star (1940) 67 Ll L R 110…Bradley v Federal SN & Co (1926) 24 Ll L R 446 at 454, affirmed (1927) 27 Ll L R 395 at 396.  See also Western Canada SS Co v Canadian Commecial Corpn [1960] 2 Lloyd’s Rep 313 (Supreme Court of Canada)).

In Actis Steamship Co Ltd v The Sanko Steamship Co Ltd, The Aquacharm [1982] 1 Lloyd’s Rep 7 where the ship was not fit to encounter the ordinary perils of the voyage and carry the cargo safely, per Lord Denning MR at 9:

The word ‘seaworthiness’ in the Hague Rules is used in its ordinary meaning and not in any extended or unnatural meaning.  It means that the vessel – with her master and crew – is herself fit to encounter the perils of the voyage and also that she is fit to carry the cargo safely on that voyage.

See also: Werner v Det Bergenske Dampskibsselskab [1926] 24 Ll L Rep 75; Accinanto Ltd v AS Ludwig Mowinckels [1951] 2 Lloyd’s Rep 285; The ‘John Weyerhaeuser’ [1975] 2 Lloyd’s Rep 439, not absolute; The ‘Theodegmon’ [1990] 1 Lloyd’s Rep 52; The ‘Komninos S’ [1990] 1 Lloyd’s Rep 541; Whybrow v Howard Smith (1913) 17 CLR 1; Westcoast Food Brokers Ltd v The ‘Hoyanger’ [1979] 2 Lloyd’s Rep 79; The Sanko Steamship Co Ltd v Sumitomo Aust Ltd [1991] FCA 965/95 ; Great China Metal Industries Co Ltd v MISC [1988] HCA 65 at [27].

Unseaworthiness

Examples of voyages where the ship was unseaworthy are set out in Scrutton On Charterparties, 19th edn, Sweet & Maxwell 1984 pp 85 – 86, and include:

· Inadequate documents: The Madeleine [1967] 2 Lloyd’s Rep 224;

· Faulty design of water-tight bulkhead doors so ship’s officer unable to close it: Commonwealth v Burns Philp & Co Ltd (1946) 46 SR (NSW) 307;

· Faulty replacement of inspection covers on storm valves: Riverstone Meat Co Pty Ltd v Lancashire Shipping Co Ltd, The Muncaster Castle [1961] AC 807;

· Steering gear breakdown: Phillips Petroleum Co v Cabaneli Naviera SA, The Theodegmon [1990] 1 Lloyd’s Rep 52;
· Engine fault: The Antigoni [1991] 1 Lloyd’s Rep 209;

· Bad stowage: Elder, Dempster & Co v Paterson, Zochonis & Co [1924] AC 522;

· Incompetent crew: Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26

· Insufficient crew: Horn v Cia de Navegacion Fruco SA, The Heinz Horn [1970] 1 Lloyd’s Rep 191;

· Inadequate bunkers: The Vortigern [1899] P 140 per AL Smith LJ at 152 – 153; Reardon Smith Line Ltd v Black Sea and Baltic General Ins Co Ltd [1939] AC 562; Lyric Shipping Inc v Intermetals Ltd, The Al Taha [1990] 2 Lloyd’s Rep 117; Northumbrian Shipping Co Ltd v E Timm & Son Ltd [1939] AC 397;
· Not fit to receive the cargo and carry it to the port of destination: Reed & Co Ltd v Page Son & East Ltd [1927] 1 KB 743 per Scrutton J at 755; Empresa Cubana Importada de Alimentos ‘Alimport’ v Iasmos Shipping Co SA, The Good Friend [1984] 2 Lloyd’s Rep 586 per Staughton J at 591 – 593 as the ship’s hold was infested with an insect which contaminated the cargo; Cheikh Boutros Selim El-Khoury v Ceylon Shipping Lines Ltd, The Medeleine [1967] 2 Lloyd’s Rep 224; Actis Steamship Co Ltd v The Sanko Steamship Co Ltd, The Aquacharm [1982] 1 Lloyd’s Rep 7 ; Mitsui & Co Ltd v Novorossiysk Shipping Co, The Gudermes [1991] 1 Lloyd’s Rep 456 (over-turned on different grounds, reported at [1993] 1 Lloyd’s Rep 311) where the absence of heating coils resulted in the ship being unable to discharge oil at the port of delivery in winter. 
Care for the goods

See the discussion above.

The carrier is required to care for the goods during three periods, Arts 3(1)(c) and 3(2) (see above):
1
Reception, loading, handling, stowing;

2
Carriage, preservation, keeping and caring for;

3
Discharge.

In the modern trade where goods are usually carried in containers, the question has arisen whether the container is the equivalent of the ship’s hold, and therefore loading on board occurs when the container arrives at the terminal for loading, or perhaps as far back as the time when the goods are loaded into it at the shipper’s warehouse.  See Art 3(1); Hines Exports Pty Ltd v Mediterranean Shipping Co [2000] SADC 71; NSW Leather v  Vanguard Insurance (1991) 25 NSWLR 699 per Kirby J at 702:


...I am not presently inclined to agree with the opinion that goods intended for shipment in a sealed container are shipped on board only when the container has been loaded on the vessel. As the United States Supreme Court has pointed out "the container is a modern substitute for the hold of the vessel": North East Marine Terminal Co. Inc. v. Caputo 432 U.S. 249 at 270 (1977). To apply to containers the law developed for individually packaged cargo strikes me as yet another instance of the incapacity of legal principle to adapt and change to reflect new technological and commercial realities. 

Enumeration of number of packages

Art 4 r5(a) establishes a regime of liability for the ocean carrier under a bill of lading.  This establishes a regime, and the carrier’s liability is limited to either 666.67 units of account (SDR’s) per ‘package or unit’ or 2 units per kg of gross weight of the goods lost or damaged, whichever is higher.  Art 4 r5(c) provides that where a container, pallet or similar article of transport is used to consolidate the goods, the number of packages or units enumerated in the sea carriage document as packed in such article of transport’ is deemed to be the number of packages or units for the purpose of Art 5 r5(a).  In the absence of such enumeration, the article of transport is the package or unit, ie the container is a single package. Art 4 r5(b) provides that the total amount recoverable is calculated by reference to the value of the goods at the place and time at which they were discharged from the ship or shoulkd have been discharged in accordance with the contract:  El Greco (Australia) Pty Ltd v Mediterranea Shipping Co SA [2004} FCAFC 202; (2004) 140 FCR 296
Period of liability

The period of the carriers’ liability is different under the Hague Visby Rules which appears in Cogsa Schedule 1, and the amended Hague Rules in Cogsa Schedule 1A.

1
Hague Visby Rules period

The relevant period is defined by reference to the definition of ‘contract of carriage’ in Art 1(b):
(b)
“Contract of carriage” applies only to contracts of carriage covered by a bill of lading or any similar document of title, in so far as such document relates to the carriage of goods by sea, including any bill of lading or any similar document as aforesaid issued under or pursuant to a charter party from the moment at which such bill of lading or similar document of title regulates the relations between a carrier and a holder of the same.

This covers the period from the time when the goods are loaded on to ship to the time they are discharged from the ship: Gosse Millerd v Canadian Government Merchant Marine Ltd [1972] 2 KB 432 per Lord Wright at 434.
Any liability during the period after discharge but before delivery to consignee is governed by the law of contract and tort: Nissho Iwai Australia Ltd v MISC Bhd (1989) 167 CLR 219; Nikolay Malakhov Shipping Co Ltd v SEAS Sapfor Ltd [1998] NSWSC 65;  but the usual sea carriage document will exclude liability for the carrier and the stevedores by exclusion clauses consisting of the himalaya clause, together with promise not to sue, and circular indemnity clauses, which are discussed in another module dealing with contractual exclusion clauses. 
The Hague Visby Rules, Art 4bis make it clear that it applies to claims in both contract and tort:

1.
The defences and limits of liability provided for in this Convention shall apply in any action against the carrier in respect of loss or damage to goods covered by a contract of carriage whether the action be founded in contract or in tort.

2
Schedule 1A period

The period of the carrier’s liability was extended from the period in the Hague Visby Rules by the 1997 amendments to Cogsa to the period when the cargo is in the carrier's care within the limits of the wharf or terminal at port of loading and discharge: s9A Determination of limits of a port or wharf;  Arts  1(1)(e), (3), (4), (5) and (6).

The amended Hague Rules also make it clear that the defences are available to claims in both contract and tort, Art 4bis.

Carriage on Deck

Carriage on deck is dealt with differently under the Hague Visby Rules in Cogsa Schedule 1, and the amended Hague Rules in Schedule 1A.

1
Hague Visby Rules

The carrier is not liable for loss or damage to goods carried on deck.  This has posed an interesting question in relation to specialised container ships where many containers are carried in the stack above deck, and have an increased risk of loss overboard in bad weather.
See  The ‘Nea Tyhi’ [1982] 1 Lloyd’s Rep 606; J Evans & Sons (Portsmouth) Ltd v Andrea Merzario Ltd [1976] 2 Lloyd’s Rep 165; Tasman Express Line Ltd v JI Case (Aust) Pty Ltd (1992) 111 FLR 108;  Westrac Equipment Pty Ltd v The ‘Assets Venture’ [2002] FCA 404, caterpillar tractor not secured on deck for rough seas.

And for a US decision see Kuehne and Nagel Inc v Baiden [1977] 1 Lloyd’s Rep 90 (US Court of Appeals of New York).

2
Schedule 1A

This issue is addressed in the amended Hague Rules, Art 2 which provides for agreement in relation to carriage on deck, and Art 6:

1.
A shipper of goods and the carrier of the goods may agree in writing, at or before the time the cargo is booked, that these Rules do not apply to the carriage of the goods if:

(a)
the goods must be carried on deck; and

(b)
the character or condition of the goods reasonably justifies a special agreement regarding the carriage of the goods on deck.

2.
In paragraph 1, goods:

(a)
does not include containerised goods (that is, goods that are carried in or on cellular equipment that is capable, after the goods are loaded into or onto it, of being carried in the standard cell guides of a cellular container ship, whether or not the equipment in or on which the goods are loaded is carried within such cell guides during its carriage by sea); and

(b)
includes breakbulk cargo (including breakbulk cargo that is too large to fit into the standard cell guides of a cellular container ship even if cellular equipment of some kind is used to carry it).

[NOTE:
The standard cell guides of a cellular container ship are designed primarily to hold containers measuring either 20 feet by 8 feet by 8 feet 6 inches, or 40 feet by 8 feet by 8 feet 6 inches (although they may be able to accommodate other kinds of standard cellular equipment).

3.
An agreement under this Article has effect only if the sea carriage document for the carriage of the goods bears a statement endorsed on its face that the shipper and the carrier have entered into it.

4.
This Article applies to all shipments of goods referred to in paragraph 1, including ordinary commercial shipments made in the ordinary course of trade..
Carriage on deck as deviation

There is a question as to whether the carriage of goods on deck, constitutes  a deviation under the Hague Visby Rules:  see Chapman Marine Pty Ltd v Wilhelmsen Lines AS [1999] FCA 178 where a boat was carried on deck without consent; Tasman Express Line Ltd v JI Case (Aust) Pty Ltd (1992) 111 FLR 108 involving carriage of a tractor on deck, where the hand break was dis-engaged by the stevedore.
However,  it is not a settled principle: The ‘Kapitan Petko Voivoda’ [2003] 2 Lloyd’s L Rep 1 per Longmore LJ at [14] providing a review of the authorities.
Deviation

Deviation from the contracted journey is usually the subject of a contractual ‘liberty’ clause in the bill of lading: see the sample bill of lading in the attachments; and Foscolo, Mango & Co v Stag Line (The ‘Ixia’) 38 Ll L Rep 271, 39 Ll L Rep 101, 41 Ll L Rep 165.

The Hague Visby Rules provide for excused deviation, Art 4(4):

Any deviation in saving or attempting to save life or property at sea or any reasonable deviation shall not be deemed to be an infringement or breach of this convention or of the contract of carriage, and the carrier shall not be liable for any loss or damage resulting therefrom.

See Thiess Bros (Qld) Pty Ltd v Australian Steamships Pty Ltd [1955] 1 Lloyd’s Rep 459, to get unwanted bunkers; Connolly Shaw v AS Det Nordenfjeldske DS 49 Ll L R 183 where there was a deviation for the purposes of soliciting cargo.

And allows for an authorised deviation resulting in delay under the amended Hague Rules, Sch 1A, Art4A(3)(a).

Delay

The carrier is liable for delay under the amended Hague Rules, Sch 1A, Art 4A with the carrier’s liability defined in Art 4A(6):

6.
The quantum of the carrier’s liability for loss caused by the delay is limited to whichever is the lesser of:


(a)
the actual amount of the loss; or


(b)
two and a half times the sea freight payable for the goods delayed; or


(c)
the total amount payable as sea freight for all of the goods shipped by the shipper concerned under the contract of carriage concerned.

The carrier is not specifically liable for delay under the Hague Visby Rules, except that the effect of delay may be to breach the obligation of reasonable dispatch.

Delay is important in a charterparty: MacAndrew v Chapple (1866) LR 1 CP 643 per Willes J at 648:

Goes to the root of the whole matter, deprives the charterer of the whole benefit of the contract, or entirely frustrates the object of the charterer in chartering the ship.

And the carrier will be liable for damages unless the delay was caused by an exception for which the carrier has immunity in Art 4.

Delivery

Delivery of the goods is required to be made without deviation, and with  reasonable despatch:  The Ship ‘Socofl Stream’ v CMC [2001] FCA 961 where the carrier’s own conduct cased arrest and delay.
Delivery is to be made to a person entitled to delivery, ie, the named consignee, or the holder of the bill of lading: Sze Hai Tong Bank Ltd v Rambler Cycle Co Ltd (1950) AC 576 which raised the fundamental breach doctrine, not favourably accepted in common law.
Issue a bill of lading

What is a bill of lading

In The Maurice Desgagnes [1977] 1 Lloyd's Rep 290, the Canadian Federal Court considered whether a document was a bill of lading within the Canadian Carriage of Goods by Water Act 1970, and referred to various definitions of a bill of lading in the authorities, including:.

1. Sasson, British Shipping Laws, Vol 5, paragraph 65:

A bill of lading is a document which is signed by the shipowner or his agent acknowledging that goods have been shipped on board a particular vessel which is bound for a particular destination and stating the terms on which the goods so received are to be carried.

2. Lord Blackburn on "Sale":

A writing signed on behalf of the owners of the ship in which the goods are embarked, acknowledging the receipt of the goods and undertaking to deliver them at the end of the voyage, subject to such conditions as may be mentioned in the bill of lading.

and:

An acknowledgment under the hand of Captain that he has received such goods (loaded on board his ship) which he undertakes to deliver to the person named in that bill of lading.

3. Halsbury, Vol 35, 3rd edition, paragraphs 470, 485:

470. Description. A bill of lading is a document signed by the shipowner, or by the master or other agent of the shipowner, which states that certain specified goods have been shipped in a particular ship, and which purports to set out the terms on which the goods have been delivered to and received by the ship...

485. By whom signed. The bill of lading is usually signed not by the shipowner personally, but by the master or other agent acting on the shipowners behalf. If the shipowner signs it himself, no difficulty arises. Where, however, the signature is that of an agent, the shipowner's liability depends upon the extent of the agent's authority, and the general principles of agency apply.

In Cogsa Schedule 1A, the amended Hague Rules, a bill of lading is included in the definition of a ‘negotiable sea carriage document’, Art 1(1)(f):

(f)
“Negotiable sea carriage document” means:

(i)
a bill of lading (other than a bill of lading that, by law, is not negotiable); or

(ii)
a negotiable document of title that is similar to a negotiable bill of lading and that contains or evidences a contract of carriage of goods by sea.

And ‘sea carriage document’ is defined broadly, and (amongst other documents) includes a bill of lading or a similar negotiable document of title, Art1(1)(g)(i) and (ii):
(g)
“Sea carriage document” means:

(i)
a bill of lading; or

(ii)
a negotiable document of title that is similar to a bill of lading and that contains or evidences a contract of carriage of goods by sea; or


…
Under the Sea-Carriage Documents Act 1997 (NSW), a bill of lading is defined in s5:

bill of lading means a bill of lading (including a received for shipment bill of lading) which is capable of transfer: 

(a)
by endorsement, or 

(b) 
as a bearer bill, by delivery without endorsement. 

Types of Bills of Lading

There are several types of bills of lading, and their type can be determined by identifying the party who has issued it.

Master’s Bill

This is a Bill of Lading signed by or for the Master of the Ship.  Words to the following effect will appear on the front of a Master’s Bill:

SHIPPED on board in apparent good order and condition…
IN WITNESS whereof the Master of the said Vessel has signed the number of original Bills of Lading stated below, all of this tenor and date, one of which being accomplished, the others to stand void.
Carrier’s or Ocean Bill

The carrier’s bill of lading is referred to as the ocean bill of lading to distinguish it from a bill of lading issued by a freight forwarder (also known as an NVOCC or non vessel owning common carrier):.  See Carrington Slipways Pty Ltd v Patrick Operations Pty Ltd, The Cape Comorin (1991) 24 NSWLR 745; 
Kaleej International Pty Ltd v Gulf Shipping Lines Ltd (1986) 6 NSWLR 569.

Charterer’s Bill

A Bill of Lading issued for goods on a chartered ship raises a number of issues: see Scrutton On Charterparties and Bills of Lading, Sweet & Maxwell, London, Section VI, Bills of Lading for goods on a chartered ship, Art 31 – General.  Scrutton identifies six ‘special problems’:

THE issue of a bill of lading for goods on a chartered ship may create new obligations, but does not put an end to the obligations under the charterparty. However, it gives rise to a number of special problems, which are discussed in the following Articles:

(1) Is such a bill of lading, in the hands of the charterer, evidence of a contract adding to or varying the terms of the contract contained in the charter, or is it merely a receipt for the goods?
(2) If such a bill of lading, in the hands of the charterer, is merely a receipt for the goods, is it, in the hands of an indorsee from the charterer, a contract or evidence of a contract of affreightment?
(3) To what extent is a holder of the bill of lading, other than the charterer, affected by the terms of the charter?

(4) Is the contract of affreightment, if any, contained in the bill of lading, made with the shipowner or the charterer?
(5) To what extent is a holder of the bill of lading, other than a charterer, bound by and entitled to rely on terms of the bill of lading differing from the charter?
(6) If a bill of lading evidencing a contract of affreightment with the shipowner imposes more onerous terms on the shipowner than the charter, is the shipowner entitled to be indemnified by the charterer?
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	Activity

	
	Refer to Scrutton On Charterparties and Bills of Lading, Sweet & Maxwell, London, Section VI, Bills of Lading for goods on a chartered ship, for a full discussion of these problems.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




Freight Forwarder’s Bill
A freight forwarder might issue its own Bill of Lading although it is not the ocean carrier.  A Freight forwarder’s Bill is also referred to as a House Bill, NVOCC Bill.  It is not signed by the Master, or the Ocean Carrier, as it is issued by the freight forwarder, who usually holds the Ocean Bill which it has to produce at the port of delivery in order to take delivery and then make delivery to the consignee named in its own Bill of Lading.

Words to the following effect might appear on the front of the Bill of Lading:


Received by the Carrier from the shipper in apparent good order and condition…

The topic of freight forwarders is discussed in a separate module.

Two sub-group types of Bill

There are two sub-groups used in each type of Bill of Lading:

Port to Port

Port to Port carriage occurs when the carrier undertakes to carry the goods only from port to port, such carriage being usually indicated by words appearing on the front of the Bill of Lading:

 Port of loading  and  Port of discharge ;

and the words:

SHIPPED on board in apparent good order and condition…
Combined transport

Combined transport occurs when the carrier undertakes to carry the goods from a place before and or after the port to port carriage. The following words appear on the front of the Bill of Lading:

Place of Receipt   to a   Place of Delivery    

and the words:

RECEIVED by the Carrier from the shipper…

A combined transport bill of lading was used in one of the Australian conference trades,  but he AESC liner trade has since been disbanded though the Bill may still be in used by some of the previous members of that conference.

A similar bill of lading was also negotiated between APSA and Columbus  Line to North America under Trade Practices Act, Part X, s10.42.

See Canusa Systems Ltd v The Vessel ‘Canmar Ambassador’ (Unreported: FC Canada, 16/2/98 – www.fja-cmf.gc.ca)

Clean Bill

The amended Hague Rules provide for a clean bill of lading, ie, a bill which is not ‘claused’ to note some defect: Art 3(3); Golodetz & Co Inc v Czarnikowrionda Co Inc (‘The Galatia’) [1979] 2 Lloyd’s Rep 450; [1980] 1 Lloyd’s Rep 453 where notations were added after shipment; J Kaufman Ltd v Cunard Steam-Ship Co Ltd [1965] 2 Lloyd’s Rep 564 where the cargo was delivered wet damaged; The ‘Carso’ 38 Ll L Rep 22, the cargo was in bad condition on shipment.

See the discussion below on ‘Apparent good order and condition’.
Claused Bill

It is during loading that damage occurs which is relevant to the bill of lading, as it is prepared after loading, and should be claused to disclose any defects in the goods or their packaging, and  any incidents during loading which affect the goods.  This is the stage at which the letters of undertaking and letters of indemnity have grown into use:  see United Baltic Corp v Dundee, Perth & London Shipping Co 32 Ll L R 272; Hellenic Lines Ltd v Chemoleum Corp [1972] 1 Lloyd’s Rep 350; Hunter Grain Pty Ltd v Hyundai Merchant Marine Co Ltd (1993) 117 ALR 507.

A claused Bill of Lading is one which has a notation on its front noting an exception to the condition of the goods, ie they are not in apparent good order and condition. See the amended Hague Rules Art 3(3); and The ‘Nea Tyhi’ [1982] 1 Lloyd’s Rep 606.

See the discussion below on ‘Apparent good order and condition’.
Other types of bills of lading

In addition to the carrier’s or ocean bill of lading for the carriage of the goods from port of loading to port of discharge, and the freight forwarders or house bill of lading which may be either port to port or warehouse to warehouse, there are a number of other types of bills of lading in use which perform functions beyond port to port carriage:

1
Through Bill of Lading;

2
Multimodal Bill of Lading;

3
Straight Bill of Lading. 

Through Bill of Lading

See Troy v The Eastern Company of Warehouses [1921] 8 Lloyd’s Rep 17; The Anders Maersk [1986] 1 Lloyd’s Rep 483; Aqualon (UK) Ltd v Vallana Shipping Corp [1994] 1 Lloyd’s Rep 669 where the carrier acted as agent of the shipper to arrange carriage from collection to delivery.
Multimodal bill of lading

See Crayford Freight Services Ltd v Coral Seatel Navigation Co [1998] FCA 263.

Straight bill of lading

A Straight bill of lading is a bill of lading providing for delivery of goods to a named consignee and not to order or assigns or bearer, and so not transferable by endorsement, is "a bill of lading or any similar document of title" within the provisions already mentioned.  Also referred to as an ‘order bill’ to embrace a bill to order or assigns or bearer without distinguishing between these.  See J I MacWilliam Company Inc v Mediterranean Shipping Company SA [2005] UKHL 11, (the Rafaela S).

It is now clear that an English court will apply the Hague-Visby rules to contracts evidenced by documents which are entitled, and look like, bills of lading, whether they are issued "to order" or addressed to a named consignee.  If members hope to avoid being caught by the rules, the document must be entitled "Waybill" or  "Receipt for Carriage", should restrict itself to details of the carriage and should not carry standard terms on the reverse.

Some carriers seek to avoid operation of the sea carriage regimes by excluding them contractually.  This is not always successful, and may have the unforeseen consequence of creating liability which does not exist under one of the regimes. 

Some carriers may wish to issue documents which are not caught by this judgment, in order to restrict their liability to below Hague-Visby levels. This is what happened in the Rafaela S itself: the carrier sought to rely on the US$500 package limitation under the United States’ Carriage of Goods by Sea Act, in preference to the more generous Hague-Visby alternative.  

The rules are applicable as a result of Rafaela S for export voyages from signatory countries to which Hague-Visby applies by force of law, and where the conditions include a clause enforcing English law and jurisdiction.

Other Documents used in loading or carriage
Ship’s delivery docket

The contents of the ship’s delivery docket provides no protection under Cogsa unless it is incorporated into the contractual terms.  See the Sea-Carriage Documents Act, s5; and Brandt v Liverpool, Brazil and River Plate Steamship Navigation Co [1924] 1 KB 575.
Mate’s receipt

The mate’s receipts are written at the time of loading and before the issue of the bill of lading.  But they are not the equivalent of a bill of lading, and are not a document of title to the goods: Nippon Yusen Kaisha v Ramjiban Serowgee (1938) AC 329 per Lord Wright at 445:

The mate’s receipt is not a document of title to the goods shipped.  Its transfer does not pass property in the goods, nor is its possession equivalent to possession of the goods.  It is not conclusive, and its statements do not bind the shipowner as do the statements in a bill of lading signed within the master’s authority.  It is, however, prima facie evidence of the quantity and condition of the goods received, and prima facie it is the recipient or possessor who is entitled to have the bill of lading issued to him. 

But see Kum & Anor v. Wah Tat Bank Ltd [1971] 1 Lloyd's Rep 439 which held that "Mate's receipts" although treated by local Malaysian usage as documents of title were not in that case because they carried the words "non negotiable". 

The distinguishing factor was that the documents were described as "negotiable delivery orders" and the purpose was "... to provide a substitute for the bill of lading which Fisher was unable to secure for itself." In addition, "... the evidence is that delivery would be made in Melbourne to any person who holds the document and pays the freight". Therefore no bill of lading had to be produced to take delivery of the goods, which would have been delivered to any party providing satisfactory proof of identify.

See also: 
Nippon Yusen Kaisha v Ramjiban Serowgee [1933] AC 429; The Dona Mari [1973] 2 Lloyd’s Rep 366; 
The Nogar Marin [1988] 1 Lloyd’s Rep 412.

Contents of bill of lading

The bill of lading normally includes a statement as to the quantity and description of the goods together with a statement as to the condition in which they were shipped.

It is usually signed by a loading broker or the master on behalf of the shipowner (based on the mate’s receipt recorded at time of loading), who is under an obligation to deliver the goods as received, except where he is covered by the excepted perils.

Such statements in the bill have the following important commercial effects:‑

1.
They form the basis of any cargo claim by the receiver of the cargo if the goods are short delivered or damaged on discharge;

2.
Where the goods are sold CIF, the buyer is entitled to reject them if the description in the bill does not correspond with the description in the invoice.

The buyer or his bank may insist on the production of a "clean bill";

3. 
They affect the negotiability of a bill since the goods are not so readily saleable if the bill is not clean;

4.
The value of the statements differ depending on whether the document is a ‑shipped' or ‑received for shipment' bill.

Both at common law and under the amended Hague Rules in Schedule 1 of Cogsa the statements in the bill are prima facie evidence against the carrier as to the number, weight, condition etc. of the goods shipped.

To avoid liability to the shipper the carrier has the burden of proving that the goods were shipped as stated in the bill.

Under Art 3(4) of the amended Hague Rules such statements are conclusive evidence against the carrier when the bill has been transferred to a third party acting in good faith.

In order to ensure that this documentary evidence is available to the shipper Art 3(3) of the Amended Hague Rules entitles the shipper to demand the issue of a bill of lading containing certain specified information relating to the quantity and condition of the goods shipped and any leading marks where relevant to the identity of the goods.

In return, the shipper is "deemed to have guaranteed"' to the carrier the accuracy of any information supplied by him for incorporation in the bill and is required to indemnify the carrier against all loss arising in the event of any inaccuracies: Hague-Visby Rules Art 3 r5.

The carrier can refuse to issue a bill containing such information if either he has reasonable grounds for believing the information supplied to be inaccurate or has no reasonable means of checking it.

Shipped on board

Shipped on board… means that the goods have been loaded on to the ship.

The importance of these words is fundamental in an international sale of goods, as it is prima facie proof that the goods have been loaded on the ship, and not just received at the wharf or any lesser performance.
This is an important representation to the consignor, the consignee and third parties, all of whom are entitled to rely on that representation, which if untrue will be actionable as a breach of contract in some circumstances and a fraud in other circumstances. 
The contract for sale, and particularly the letter of credit will require a ‘shipped on board’ sea carriage document.  See the amended Hague Rules Art 3(3) (above) and (4):

4.
Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the goods as therein described in accordance with paragraph 3(a), (b) and (c). However, proof to the contrary shall not be admissible when the bill of lading has been transferred to a third party acting in good faith.

and the Sea Carriage of Documents Act 1997 (NSW), s12:

Part 4 - Evidence
12 Shipment under bills of lading

(1) 
This section applies in relation to a bill of lading which: 

(a)
 represents goods to have been shipped, or received for shipment, on board a vessel, and 

(b) 
is signed: 

(i) 
by the master of the vessel, or 

(ii) 
by another person with the express, implied or apparent authority of the carrier to sign bills of lading. 

(2) 
A bill of lading to which this section applies is prima facie evidence as against the carrier, in favour of the shipper, of the shipment of the goods or, in the case of a received for shipment bill of lading, of their receipt for shipment. 

(3) 
A bill of lading to which this section applies is conclusive evidence as against the carrier, in favour of a lawful holder of the bill, of the shipment of the goods or, in the case of a received for shipment bill of lading, of their receipt of shipment. 

See Rosenfeld Hillas & Co Pty Ltd v The Ship ‘Fort Laramie’ (1923) 32 CLR 25.

Receipt as to condition

Statements as to the condition of goods shipped relate only to their outward appearance as observed on a reasonable inspection: Silver v Ocean SS Co [1930] 1 QB 416.

This requires only a reasonable inspection by a shipper, and not a person having special expertise or experience, such as a surveyor: see The Blooming Orchard (Unreported: NSW Supreme Court, Carruthers J, 1992).
Such statements in a bill are prima facie evidence in the hands of the shipper or consignor and conclusive in the hands of the consignee who will be a bona fide transferee for value: C.N. Vasconzada v Churchill [1906] 1 KB 237; Associated Packaging v Sankyo [1985] NSWLR 293; Seatrans Consolidated v Musical Import Co. [1975] 1 NZLR 71.  Note also, that the sale is a sale of the shipping documents consisting of the bill of lading (a document of title) which in most cases will be negotiated through banks under a letter of credit.  Therefore the statements in the bill of lading are crucial.  

Any apparent defects in condition of goods will be recorded by carrier in marginal endorsement on bill.

When given without reservation the bill is clean, a feature much sought after by cargo interests as it enhances the negotiability of the bill as a commercial document.

The demand for a clean bill of lading can result in:

1.
Dubious clausing practices:

Canadian Sugar Co. v Canadian SS Co [1947] AC 46; Tokio Marine v Retla [1970] 2 Lloyd’s Rep. 91

2.
Fraudulent statements:


Brown Jenkinson v Dalton [1957] 2 QB 621; The Galatia [1980] 1 Lloyd’s Rep 453

And is often brought about by concerted action by the shipper/consignee and the carrier, for example, where the goods may become contaminated during loading, and the shipper agrees to provide the carrier with a letter of indemnity in return for a clean bill of lading: see Hunter Grain v MISC and Hyundai  (1993) 117 ALR 507.

Apparent good order and condition

Bills of lading or transport documents for the international carriage of goods are governed by the Hague or Hague-Visby Rules, which by Art 3 rule 3(c) requires a carrier to state the "apparent order and condition" of the goods if the shipper so demands.  The practice is common so that Bills of Lading are pre-printed with the usual words appearing on them.
The words  …in apparent good order and condition… appear on the front of the bill of lading and are required under the Hague-Visby Rules Arts 3(3)(c)  and (4):

3.
After receiving the goods into his charge the carrier or the master or agent of the carrier shall, on demand of the shipper, issue to the shipper a bill of lading showing among other things—


…

(c)
The apparent order and condition of the goods.

Provided that no carrier, master or agent of the carrier shall be bound to state or show in the bill of lading any marks, number, quantity, or weight which he has reasonable ground for suspecting not accurately to represent the goods actually received, or which he has had no reasonable means of checking.

4.
Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the goods as therein described in accordance with paragraph 3(a), (b) and (c). However, proof to the contrary shall not be admissible when the bill of lading has been transferred to a third party acting in good faith.

and is evidence of the condition of the goods: see Sea Carriage Documents Act 1997 (NSW) s12; Rosenfeld Hillas & Co Pty Ltd v the Ship ‘Fort Laramie’ (1923) 32 CLR 25; Dent v Glen Line [1940] 67 Ll L Rep 72; The Maurice Desgagnes [1977] 1 Lloyd’s Rep 290; Associated Packaging Pty Ltd v Sankyo Kaiun Kabushiki Kaisha [1983] 3 NSWLR 293.
Apparent order and condition refers to the condition of the goods as would be apparent on reasonable examination, and does not refer to the internal condition of the goods on shipment, including the quantity, quality etc.  It means a number of things:

1
The goods have been properly packed and are in a condition to withstand the ordinary incidents of the voyage. Where goods are insufficiently packed, the carrier should note that reservation;
2
Any reservation must be placed on the front of the Bill of Lading

3
The terms of reservation must be as clear as desirable, otherwise the representation of apparent good order and condition will prevail, see: The Skarp [1935] 52 Lloyd’s LL R 152 where the bills were claused ‘Condition quality description and measurement unknown’ which was not sufficient as the consignor under a CIF contract would be obliged to take up the Bill of Lading and pay for the goods and then later seek an allowance in arbitration proceedings.

For a case where notation was added to the Bill of Lading after shipment, see The Galatia [1979] 2 Lloyd’s Rep 450 (QB) ; [1979] 2 All ER 726; [1980] 1 Lloyd’s Rep 453 (CA); [1980] 1 WLR 495; [1980] 1 All ER 501.  The Bill of Lading was in an unusual form, but was held to be merchantable in that when properly read and understood, there was no doubt as to the fact that the goods were shipped in apparent good order and condition.  If the buyers had wanted a bill of lading which was both clean and in the usual form, they should have contracted accordingly.
Receipt as to quantity

Although statements in a bill as to quantity are only prima facie evidence while the bill is in the hands of a shipper, there is a heavy burden of proof to rebut: Smith v Bedouin SN Co. [1986] AC 70; Attorney General of Ceylon v Scindia [1962] AC 60.

Even when the bill is transferred to a bona fide purchaser for value an estoppel will not arise in a case where goods have not been shipped or only shipped in part, since the theory is that a master has no authority to sign for goods which have not been shipped on board the carrying vessel: See Grant v Norway (1851) 10 CB 665; V/O Rasnoimport v Guthrie [1966] 1 Lloyd’s Rep 1; Rosenfeld v Fort Laramie (1923) 32 CLR 25; The Saudi Crown (1986] 1 Lloyd’s Rep 261.
Various methods have been devised by carriers to avoid the rule in Grant v Norway by use of clauses in the bill of lading:

(a)
conclusive evidence clause:

Fisher Renwick v Calder (1986) 1 Com Cas 456;
(b)
sue agent for breach of warranty of authority:

V/0 Rasnoimport v Cuthrie (supra)

(c)
rely on estoppel under s.7 of The Usury, Bills of Lading & Written Memorandum Act;
(d)
invoke Art 3(4) of the amended Hague Rules

However, estoppel does not apply where the bill of lading is claused by the use of words such as:

‘quantity unknown’
‘shipper's load and count’
‘said to weigh’
‘said to contain’
which commonly appear on the face of the bill of lading.  See New Chinese Co. v Ocean SS [1917] 2 KB 664; Ace Imports Ltd v Companfia Lloyd Brasiliero (1987) 10 NSWLR 32; and PS Chellaram & Co Ltd v China Ocean Shipping Co [1989] 1 Lloyd’s Rep 413 per Carruthers J at 427 concerning the words ‘said to contain’ and described the contents of the container, which he held: 

one in which the bill of lading discloses the number of packages in the container supplied by the carrier.
(this issue was not over-turned on appeal to the NSWCA [1991] 1 Lloyd’s Rep 493 and the High Court of Australia (1993)).

And it is possible to clause even under the Amended Hague Rules: see Oricon v Intergraan [1967] 2 Lloyds Rep 82.
Receipt as to leading marks

Can only be relied on where the marks are necessary to identify the goods: see the amended Hague Rules Art 3(3); Parsons v New Zealand Shipping Co [1901] 1 KB 548.
Receipt as to quality marks

These cannot be relied on as the master has no authority to acknowledge them: Cox v Bruce (1886) 18 QBD 147.
Other representations by the Master

A Master has implied authority to acknowledge the following facts on a bill of Lading, which can accordingly be relied on by the parties entitled so to do, including the shipper/consignee, consignor and the holder of the bill of lading:

(a)
Date of issue:
The Almak [1985] 1 Lloyd’s Rep 557

(b)
Date of shipment:
The Saudi Crown [1986] 1 Lloyd’s Rep 261

(c)
Shipment of cargo under deck:
The Nea Tyhi [1982] 1 Lloyd’s Rep 606

(d)
Evidence of the terms of the contract of carriage:
The terms of the contract of carriage are normally negotiated by the shipper with the carrier (either directly or through a broker) and are normally agreed before the bill of lading is issued.

The obligations are set out in the amended Hague Rules, Art 3:

3.
After receiving the goods into his charge the carrier or the master or agent of the carrier shall, on demand of the shipper, issue to the shipper a bill of lading showing among other things—

(a)
The leading marks necessary for identification of the goods as the same are furnished in writing by the shipper before the loading of such goods starts, provided such marks are stamped or otherwise shown clearly upon the goods if uncovered, or on the cases or coverings in which such goods are contained, in such a manner as should ordinarily remain legible until the end of the voyage.

(b)
Either the number of packages or pieces, or the quantity, or weight, as the case may be, as furnished in writing by the shipper.

(c)
The apparent order and condition of the goods.

Other matters in the bill of lading

Carrier

The carrier will be defined in the terms appearing on the reverse side of the bill of lading, see the sample bill of lading in the attachments; and The Cabot Corp v The Mormacscan [1971] 2 Lloyd’s Rep 351.
Shipper, consignor, consignee and holder
The right to sue on the bill of lading for loss or damage to the goods is dependent on the correct party establishing its rights so to do.  There often will be no privity of contract between the final owner of the goods and the carrier, as the contract was made by the shipper/consignor with the carrier. Often, where a freight forwarder is involved, there will be two sets of bills of lading:

1
House bill of lading issued by freight forwarder to the shipper/consignor, which the ultimate ‘holder’ hands to the freight forwarder or its agent at the place of delivery, to obtain delivery of the goods;

2
Ocean bill of lading issued by the ocean  carrier to the freight forwarder who is described as the shipper or consignor in that bill, and which is handed to the ocean carrier at the delivery port, to obtain delivery of the goods.
Privity not required

The problem of a lack of privity was overcome by the Bills of Lading Act (UK) which was enacted in similar terms in Australia and many other countries in different Acts,  and which now appears in the Sea Carriage Documents Act 1997 (NSW), ss5, 8, 9,10 and 11:

Part 2 - Rights under contracts of carriage
8 Transfer of rights

(1) 
All rights under the contract of carriage in relation to which a sea-carriage document is given are transferred to: 

(a)
 in the case of a bill of lading--each successive lawful holder of the bill, or 

(b) 
in the case of a sea waybill--the person (not being an original party to the contract) to whom delivery of the goods is to be made by the carrier in accordance with the contract, or 

(c) 
in the case of a ship's delivery order--the person to whom delivery of the goods is to be made in accordance with the order

. 

(2) 
Rights in a contract of carriage transferred to a person under subsection (1) vest in that person as if the person had been an original party to the contract. 

(3)
Rights in a contract of carriage in relation to which a ship's delivery order is given are transferred under subsection (1): 

(a) 
subject to the terms of the order, and 

(b) 
only in respect of the goods to which the order relates. 

(4)
Where a person becomes the lawful holder of a bill of lading when possession of the bill no longer gives a right (as against the carrier) to possession of the goods, no rights are transferred to that person under subsection (1) unless the person becomes the lawful holder of the bill: 

(a) 
by virtue of a transaction effected under any contractual or other arrangement made before the possession of the bill ceased to give such a right to possession, or 

(b) 
as a result of the re-endorsement of the bill following rejection to that person by another person of goods or documents delivered to the other person under any contractual or other arrangement made before the possession of the bill ceased to give such a right to possession.

(5)
Where, in relation to a sea-carriage document: 

(a) 
a person with any interest or right in relation to the goods sustains loss or damage in consequence of a breach of the contract of carriage, and 

(b) 
subsection (1) operates to transfer the rights in that contract to another person, 


the person to whom the rights in the contract are transferred is entitled to exercise those rights for the benefit of the person who sustained the loss or damage to the same extent that they would be able to be exercised if they were vested in that person.

(6) 
In this section, a reference to a contract of carriage , in relation to the transfer of rights under the contract, is to be taken to be a reference to the contract as varied by any variation of which the transferee has notice at the time of the transfer. 

9 Extinguishment of previous rights

(1)
 Where section 8 operates in relation to a bill of lading to transfer rights under the contract of carriage, the transfer extinguishes any entitlement to those rights which derives from: 

(a) 
a person's having been an original party to the contract of carriage, or 

(b) 
the previous operation of that section. 

(2)
Where section 8 operates in relation to a sea waybill or ship's delivery order to transfer rights under the relevant contract of carriage: 

(a) 
the transfer extinguishes any entitlement to those rights which derives from the previous operation of that section, and 

(b) 
in the case of a sea waybill--the transfer is without prejudice to any rights which derive from a person's having been an original party to the contract, and 

(c) 
in the case of a ship's delivery order--the transfer is without prejudice to any rights under the contract other than rights derived from the previous operation of that section. 

Part 3 - Liabilities under contracts of carriage

10
 Transfer of liabilities

(1)
This section applies to a person where rights in the contract of carriage in relation to a sea-carriage document are transferred to the person under section 8 and: 

(a)
 before those rights are transferred, the person demands or takes delivery from the carrier of any of the goods, or 

(b) 
after those rights are transferred, the person demands or takes delivery from the carrier of any of the goods, or 

(c) 
the person makes a claim under the contract against the carrier in respect of any of the goods. 

(2) 
A person to whom this section applies is subject to the liabilities under the contract as if the person had been an original party to the contract. 

(3) 
A person to whom subsection (1) (a) applies becomes subject to the liabilities under the contract under subsection (2) at the time the rights in the contract are transferred to the person. 

(4) 
In this section, a reference to a contract of carriage, in relation to a person who becomes subject to a liability under the contract by virtue of this section, is to be taken to be a reference to the contract as varied by any variation of which the person has notice at the time of becoming subject to the liability.

11 Liability of original parties

Section 10 does not operate so as to prejudice the liability under a contract of carriage of any original party to the contract. 
See Koninklijke Bunge v Compagnie Continentale D’Importation [1972] 2 Lloyd’s Rep 44; BHP Trading Asia Ltd v Oceaname Shipping Ltd [1996] FCA 271/96 (unreported: www.austlii.edu.au/au/cases/cth/federal_ct/unrep8290.html)
Description of goods and package limitation

The description of the goods in the bill of lading is important as it is prima facie evidence of those goods being shipped on board (see above), even though the container may be empty, or filled with sand so it is of the correct weight as the goods: see NSW Leather v Vanguard Insurance (1991) 25 NSWLR 699 where the leather had been stolen before the container was loaded on board the ship.  It is the documents which are negotiated for payment.
The Sea-Carriage Documents Act 1997 (NSW) makes this clear by the definition of goods in s5 as being the goods to which the document relates.
The description of the goods in the bill of lading can be important in determining the calculation of the carrier’s liability for loss or damage, particularly where the liability is calculated by reference to the number of packages:  see the amended Hague Rules Arts 3(b) and 5; and The Anders Maersk [1986] 1 Lloyd’s Rep 483 which concerned application of the US Cogsa package limitation of US$500.
Fraudulent alteration

This issue arises in three ways:

1
Third party alteration before presentation for payment, in order to obtain payment.  In some cases the bill of lading may be entirely fraudulent as the goods described therein never existed, and the bill is sold to an unsuspecting buyer;

2
Golodetz & Co Inc v Czarnikowrionda Co Inc (‘The Galatia’) [1979] 2 Lloyd’s Rep 450; [1980] 1 Lloyd’s Rep 453 where notations were added after shipment and negotiated for payment;

3
Master’s failure to clause the bill of lading where there is a defect, in consideration of the consignor providing a letter of indemnity.  This is not so much a fraudulent alteration as a fraudulent omission, or fraudulent misstatement as to the condition of the goods:  Hunter Grain Pty Ltd v Hyundai Merchant Marine Co Ltd (1993) 117 ALR 507.


See Pacific Composites Pty Ltd v Blue Anchor Line [1997] 576 FCA and [1998] 496 FCA where leave was refused to amend the claim to allege fraud and s52 Trade Practices Act 1974 (Cth) misleading and deceptive conduct.
Jurisdiction and forum clauses

Typically bills of lading include an English or  US jurisidiction clause.  An example of a US clause appears in the sample bills of lading in the attachments.  The issue is whether these are binding?

See Cogsa s11; Maharani Woollen Mills Co v Anchor Line [1927] 29 Ll L Rep 169; The ‘Bremen’ v Zapata Off-Shore Co (1971) 407 US 1; Vimar Seguros Y Reaseguros SA v MV ‘Sky Reefer’ 1995 WL 360200 (US). 

Carrier immunities
If the carrier has the obligations under Art 3, these are balanced by the extensive immunities in Art 4.  This topic is discussed in a separate module.
Shipper’s responsibilities

The shipper also has responsibilities to the carrier, both in contract as often set out in the sea carriage document, and under the amended Hague Rules, see Art 3(5).

This topic is discussed in a separate module.

Claims for loss or damage

Time bar

The most important issue for a plaintiff who has suffered loss or damage to goods carried by sea, is that the claim must be filed with the court within 12 months, otherwise all rights to recovery are lost, Art 3(6):

6.
Unless notice of loss or damage and the general nature of such loss or damage be given in writing to the carrier or his agent at the port of discharge before or at the time of the removal of the goods into the custody of the person entitled to delivery thereof under the contract of carriage, or, if the loss or damage be not apparent, within three days, such removal shall be prima facie evidence of the delivery by the carrier of the goods as described in the bill of lading.

The notice in writing need not be given if the state of the goods has, at the time of their receipt, been the subject of joint survey or inspection.

Subject to paragraph 6bis the carrier and the ship shall in any event be discharged from all liability whatsoever in respect of the goods, unless suit is brought within one year of their delivery or of the date when they should have been delivered. This period may, however, be extended if the parties so agree after the cause of action has arisen.

In the case of any actual or apprehended loss or damage the carrier and the receiver shall give all reasonable facilities to each other for inspecting and tallying the goods.

See Bridge Shipping Pty Ltd v Grand Shipping SA (1991) 173 CLR 231 where the wrong party was named as defendant; Van Leer Australia Pty Ltd v Palace Shipping KK (1994) 180 CLR 337.

The time bar in Art3(6) does not apply to a cross claim for indemnity as this is subject to domestic law:

6bis.
An action for indemnity against a third person may be brought even after the expiration of the year provided for in the preceding paragraph if brought within the time allowed by the law of the court seized of the case. However, the time allowed shall be not less than three months, commencing from the day when the person bringing such action for indemnity has settled the claim or has been served with process in the action against himself.

Delivery actual or constructive

See The Australasian United Steam Navigation Co Ltd v Hiskens (1914) 18 CLR 646 per Griffith J at 656.
Goods held in bond store and not available for inspection

See Brown Boveri (Aust) Pty Ltd v The Baltic Shipping Co (The ‘Nadezhda Krupskaya’) [1989] 1 Lloyd’s Rep 518 (NSWCA)

May be extended by agreement

Pragmatically,  the consignee and carrier may agree to an extension of the time bar, usually to allow completion of inquiries or investigations before a claim is filed in the court.  Such an agreement must be recorded in writing,  and include the carrier, the actual carrier, and the owner of the ship (where there is a charterparty.
May be extended by law

See Australian Shipping Commission v Kooragang Cement Pty Ltd [1988] VR 29 where the extension was held to be within the Court’s discretion in an arbitration.
How much can be recovered

Hague Rules 

The Hague Rules ceased to apply in Australia in 1991 when Cogsa 1991 adopted the Hague-Visby Rules with SDR Protocol. 

However, where Australian courts have to apply the Hague Rules package limitation, the relevant measure of the carrier's liability is gold value, expressed as today's value of the quantity of gold purchased by 100 pounds sterling in 1924. The current value of this measure of liability exceeds A$10,000 per package. 

The leading authority in Australia for this interpretation is the decision of the NSW Court of Appeal in Brown Boveri (Australia) Pty Ltd v Baltic Shipping Co [1989] 1 Lloyd's Rep 518 which applied the Hague Rules, Arts 4(5), 9, 10 to apply today’s value of the quantity of gold in 100 gold sovereigns. 
However,  Australia no longer applies the Hague Rules, and some countries have adopted modified versions of the Hague Rules, eg the US Cogsa which defines liability as US$500, Singapore and others.

See Dairy Containers Ltd v Tasman Orient Line CV [2005] 1 WLR 215; [2005] 1 NZLR 433 (PC) which approved the approach in Brown Boveri, but then with a twist the Board (PC) found that the parties had not adopted the Hague Rules but had adopted a modified version of the Hague Rules which did not include the gold standard liability.
Hague Visby Rules 

Australia has adopted the Hague Visby Rules  together with the SDR Protocol which are consolidated in schedule 1 of Cogsa and are referred to in Australia as the amended Hague Rules. 

The carrier's liability is limited under Art4(5)(a), to the higher of 666.67 SDR  per package or unit, or 2 SDR per kg of gross weight, unless the nature and value of the goods has been declared before shipment:

5.(a)
Unless the nature and value of such goods have been declared by the shipper before shipment and inserted in the bill of lading, neither the carrier nor the ship shall in any event be or become liable for any loss or damage to or in connection with the goods in an amount exceeding 666.67 units of account per package or unit or 2 units of account per kilogramme of gross weight of the goods lost or damaged, whichever is the higher.

The current value of an SDR is obtained from the reserve Bank of Australia and published in the financial press.  If an SDR is worth A$1.83 the limitation is A$1,220 per package and A$3.66 per kg. 

SDR defined for each currency by the International Monetary Fund (IMF) based on a basket of currencies.
Where the nature and value of the goods has been declared, or the carrier is otherwise not able to limit its liability under Art4(5), the measure of damages is set out in Art 4(5)(b), see below.

Declaration of value

The consignor can declare the value of the goods and pay a higher carriage charge which is effectively an insurance premium.  If this is done, and it rarely is because the cost of carrier insurance is usually far higher than marine insurance premiums in a competitive market, it is noted on the front of the bill of lading, see Art 4(5)(f):
(f)
The declaration mentioned in sub‑paragraph (a) of this paragraph, if embodied in the Bill of Lading, shall be prima facie evidence, but shall not be binding or conclusive on the carrier.

and the measure of damages is set out in Art 4(5)(b):
5. (b)
The total amount recoverable shall be calculated by reference to the value of such goods at the place and time at which the goods are discharged from the ship in accordance with the contract or should have been so discharged.

The value of the goods shall be fixed according to the commodity exchange price, or, if there be no such price, according to the current market price, or, if there be no commodity exchange price or current market price, by reference to the normal value of goods of the same kind and quality.

See The Ankergracht [2005] FCA 1808 per Emmett J at [164]:

[164] Article 4 rule 5(b) of the amended Hague Rules provides the total amount recoverable is to be calculated by reference to the value of the damaged goods at the place and time at which the goods are discharged from the ship in accordance with the contract.  The value of the goods is to be fixed according to the commodity exchange price, or if there be no such price, according to the current market price, or, if there be no commodity exchange price or current market price, by reference to the normal value of goods of the same kind and quality.  Stemcor contends that rule 5(b) requires calculation by reference to the sale value of the goods to Stemcor in Sydney on the respective dates of unloading, being 28 November 2001 in the case of the Ankergracht, and 13 February 2002 in the case of the Archangelgracht.

[165] Stemcor supplies 60 to 70 per cent of the Australian market for imported steel for continuous paint line applications, such as are used by ACC.  There is no commodity exchange price for such steel.  Stemcor contends, therefore, that current market price is the appropriate measure.  Stemcor says that current market price is to be determined by what a willing buyer will pay and what a not unwilling seller will receive for the subject matter being valued.  Such a proposition assumes that an efficient market exists (see Spencer v The Commonwealth (1907) 5 CLR 418).

Minimum liability can not be contracted out of

See the amended Hague Rules Art 3(8):
8.
Any clause, covenant, or agreement in a contract of carriage relieving the carrier or the ship from liability for loss or damage to, or in connexion with, goods arising from negligence, fault, or failure in the duties and obligations provided in this article or lessening such liability otherwise than as provided in this convention, shall be null and void and of no effect. A benefit of insurance in favour of the carrier or similar clause shall be deemed to be a clause relieving the carrier from liability.

Note that the carrier can agree to a higher liability, Art 4(5)(g):

(g)
By agreement between the carrier, master or agent of the carrier and the shipper other maximum amounts than those mentioned in sub‑paragraph (a) of this paragraph may be fixed, provided that no maximum amount so fixed shall be less than the appropriate maximum mentioned in that sub‑paragraph.

And see The Australasian United Steam Navigation Co Ltd v Hiskens (1914) 18 CLR 646; William Holyman & Sons Pty Ltd v Foy & Gibson Pty Ltd (1945) 73 CLR 622.
Loss of limitation

The benefit of the limitation under the amended Hague Rules may be lost to the carrier in some circumstances, see Arts 3 and 4(5)(e)

Breaking Limitation
The carrier and the ship are not entitled to limit liability in the circumstances of wilful default, Art 4(5)(e): 

Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability provided for in this paragraph if it is proved that the damage resulted from an act or omission of the carrier done with intent to cause damage, or recklessly and with knowledge that damage would probably result.

The Trade Practices Act 1974 (Cth)  also provides an opportunity to break limitation, subject to Cogsa s18:
18  Act prevails over certain provisions of the Trade Practices Act 1974 


The provisions of this Act prevail over the provisions of Division 2 of Part V of the Trade Practices Act 1974 to the extent of any inconsistency.

And see Comalco Aluminium Ltd v Mogal Freight Services Pty Ltd (1993) 113 ALR 677; Pacific Composites Pty Ltd v Blue Anchor Line [1997] FCA 576; Hi-Fert Pty Ltd v Kiukiang Maritime Carriers Inc [1998] FCA 1485; Hi-Fert Pty Ltd v United Shipping Adriatic Inc [1998] FCA 1622.
Implications of total quality management and risk management
Having regard to the usual security procedures in place, theft is a probable explanation for lost valuable cargo. Where the carrier or freight forwarder is unable to prove (by reference to a sound operational system) that the theft took place by a third party the inference will almost certainly be that its agents or servants were responsible; Glebe Island Terminals Pty Ltd v Continental Seagram Pty Ltd (The Antwerpen) (1994) 1 Lloyd's Report 213 

This inference becomes stronger because of the operation of systems, which are expected to reduce the likelihood of theft by a casual thief who obtains a random opportunity whilst passing the premises. 
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