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Conventions

· International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules);

· Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules);

· Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979. (the SDR Protocol);

· UN Convention on the Carriage of Goods by Sea (the Hamburg Rules), Hamburg 30 March 1978 (in force 2 November 1992, but not adopted by Australia)

Statutes
Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth)

· Schedule 1: Hague Visby with SDR Protocol;

· Schedule 2: Amended Hague Rules

· Schedule 3: Hamburg Rules

· Carriage of Goods by Sea Rules 1997 (Cth)

NSW

· Sea Carriage Documents Act 1997 (NSW)
with equivalent Acts in the other States.

Introduction
The shipper/consignor and consignee/holder also have responsibilities to the carrier, both in contract as set out in the sea carriage document, and under the amended Hague Rules. There are general responsibilities in Art 4(2)(i) and specific responsibilities in Art 3(5).

Note that the contractual responsibilities are on all the persons who are defined in the bill of lading as the shipper, consignor, consignee, and merchant. See the sample bill of lading in the attachments.
This is achieved in NSW by the Sea Carriage Documents Act 1997 (NSW)

Transfer of liabilities

One of the problems with sea carriage documents is that they contain contractual terms concerning the rights and liabilities of various parties who enter into the agreement, such as the carrier and consignor, but there is no privity of contract between the carrier and the consignee, or the carrier and the holder of the document, and yet, these secondary non-contracting parties (consignee and holder) relevantly assume responsibilities.

Although there may be no privity of contract between, liabilities are transferred by the Act, s10:
10 Transfer of liabilities

(1) 
This section applies to a person where rights in the contract of carriage in relation to a sea-carriage document are transferred to the person under section 8 and: 

(a) 
before those rights are transferred, the person demands or takes delivery from the carrier of any of the goods, or 

(b) 
after those rights are transferred, the person demands or takes delivery from the carrier of any of the goods, or 

(c) 
the person makes a claim under the contract against the carrier in respect of any of the goods. 

(2) 
A person to whom this section applies is subject to the liabilities under the contract as if the person had been an original party to the contract. 

(3) 
A person to whom subsection (1) (a) applies becomes subject to the liabilities under the contract under subsection (2) at the time the rights in the contract are transferred to the person. 

(4) 
In this section, a reference to a contract of carriage , in relation to a person who becomes subject to a liability under the contract by virtue of this section, is to be taken to be a reference to the contract as varied by any variation of which the person has notice at the time of becoming subject to the liability.

Whilst preserving liability for the original parties, s11:

11 
Liability of original parties

Section 10 does not operate so as to prejudice the liability under a contract of carriage of any original party to the contract. 

The general responsibilities

The shipper can not claim damages for loss caused by himself, the owner of the goods, or his agent or representative, Art4(2)(i):

2.
Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from—


…

(i)
Act or omission of the shipper or owner of the goods, his agent or representative.

The reference to ‘owner of the goods’ in this Art may originally have been intended in 1924 to exclude acts or omissions by the ‘owner’ may arise because of the changing interest in the goods as the documents change hands from original owner to final owner, who might no necessarily be the consignor or consignee respectively.

Specific responsibilities

There are two broad groups of specific responsibilities of the shipper,. which are set out in the Hague-Visby Rules.

· Art 3 matters where the shippers’ breach of the obligation relieves the carrier from liability; 

· Art 4 matters where the carrier is immune from liability.
Art 3(3), (4) and (5)
3.
After receiving the goods into his charge the carrier or the master or agent of the carrier shall, on demand of the shipper, issue to the shipper a bill of lading showing among other things—

(a)
The leading marks necessary for identification of the goods as the same are furnished in writing by the shipper before the loading of such goods starts, provided such marks are stamped or otherwise shown clearly upon the goods if uncovered, or on the cases or coverings in which such goods are contained, in such a manner as should ordinarily remain legible until the end of the voyage.

(b)
Either the number of packages or pieces, or the quantity, or weight, as the case may be, as furnished in writing by the shipper.

(c)
The apparent order and condition of the goods.

Provided that no carrier, master or agent of the carrier shall be bound to state or show in the bill of lading any marks, number, quantity, or weight which he has reasonable ground for suspecting not accurately to represent the goods actually received, or which he has had no reasonable means of checking.

4.
Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the goods as therein described in accordance with paragraph 3(a), (b) and (c). However, proof to the contrary shall not be admissible when the bill of lading has been transferred to a third party acting in good faith.

5.
The shipper shall be deemed to have guaranteed to the carrier the accuracy at the time of shipment of the marks, number, quantity and weight, as furnished by him, and the shipper shall indemnify the carrier against all loss, damages and expenses arising or resulting from inaccuracies in such particulars. The right of the carrier to such indemnity shall in no way limit his responsibility and liability under the contract of carriage to any person other than the shipper.

Art 4

There are a number of matters in Art 4 for which neither the carrier nor the ship are responsible: 

2.
Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from—


…

(m)
Wastage in bulk or weight or any other loss or damage arising from inherent defect, quality or vice of the goods.

(n)
Insufficiency of packing.

(o)
Insufficiency or inadequacy of marks.

(p)
Latent defects not discoverable by due diligence.

…

3.
The shipper shall not be responsible for loss or damage sustained by the carrier or the ship arising or resulting from any cause without the act, fault or neglect of the shipper, his agents or his servants.

…

5.

(a)
Unless the nature and value of such goods have been declared by the shipper before shipment and inserted in the bill of lading…
…

(h)
Neither the carrier nor the ship shall be responsible in any event for loss or damage to, or in connection with, goods if the nature or value thereof has been knowingly mis‑stated by the shipper in the Bill of Lading.

…

6.
Goods of an inflammable, explosive or dangerous nature to the shipment whereof the carrier, master or agent of the carrier has not consented with knowledge of their nature and character, may at any time before discharge be landed at any place, or destroyed or rendered innocuous by the carrier without compensation and the shipper of such goods shall be liable for all damages and expenses directly or indirectly arising out of or resulting from such shipment. If any such goods shipped with such knowledge and consent shall become a danger to the ship or cargo, they may in like manner be landed at any place, or destroyed or rendered innocuous by the carrier without liability on the part of the carrier except to general average, if any.
Inherent defect, quality or vice

Inherent vice is the general description of this issue, and arises in Art4(2)(m). It means an innate, natural or normal quality of the goods: Butterworths Australian Legal Dictionary, 1997. The term arises in marine insurance, see TM Noten BV v Harding [1990] 2 Lloyd’s Rep 283 at 288.
In Albacora SRL v Westcott & Laurence Line Ltd [1966] 2 Lloyd’s Rep 53 per Lord Reid at 59:

It follows that whether there is an inherent defect or vice must depend on the kind of transit required by the contract. If this contract had required refrigeration there would have been no inherent vice. But as it did not there was inherent vice because the goods could not stand the treatment which the contract authorised or required. 

The issue of inherent vice also arises in the context of the carrier’s obligation to properly care for the cargo:  Albacora SRL v Westcott & Laurence Line Ltd [1966] 2 Lloyd’s Rep 53 per Lord Reid at 58, approved in Chris Foodstuffs Ltd v Nigerian National Shipping Line [1967] 1 Lloyd’s Rep 293 at 299. See also The Hoyanger [1979] 2 Lloyd’s Rep 79 and The Continental Shipper [1976] 2 Lloyd’s Rep 234.

The carrier is expected (as part of its obligation to care for the cargo) to have knowledge about the safe carriage of different cargoes: Hovis Ltd v United British SS Co Ltd (1937) 57 Ll L Rep 117 concerning wheat germ in sacks being stored with Douglas fir timber, at 119:

I do not think it is to be imputed as vice in a cargo that it cannot safely travel with another cargo with which it ought not to be stowed.

In Tokio Marine and Fire Ins Co v Retla SS Co [1970] 2 Lloyd’s Rep 91 it was held that the carrier had the burden of proving that heavy flaky rust occurred without its fault, applying Art4(2)(m) (US Cogsa s1304(2)(m)). 

US courts appear to have adopted a higher standard of obligation for the carrier than the UK courts: Levatino Co v SS President Hayes 1964 AMC 1247 at 1254 (SDNY 1964); 233 F Supp 697 at 701 which held that a carrier accepting the cargo had a duty to give a cargo of chestnuts the care required.

An example of wastage through transport occurs with bulk cargo:  The Rio Sun [1985] 1 Lloyd’s Rep 350.

Note that shipment from and to Australia occur ‘North/South’, across the equator and involve different seasons, eg northern winter and southern summer with temperature extremes.

Activity

Consider a cargo of rolled milled steel loaded in a South Korean port with snow falling, carrier south in a ship’s hold, across the equator to an Australian port for discharge in high summer with a temperature of 40 ºC. The steel is found to be pitted and rusted.

Is this a case of inherent vice or breach of the carrier’s obligations in carriage of the goods?

Another example might be the export of bottled wine inside a shipping container. The wine will not deteriorate during carriage if it is carried in suitable conditions, but if the metal container is carried above deck on the outside of a container stack on the western side of the ship it is likely to suffer heat damage on a northbound voyage and be spoiled. 

Insufficient packing
The shipper has a responsibility to use packing which is sufficient for the voyage, and the carrier is not liable for loss arising from insufficiency of packing: Art4(2)(n):

Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from:

(n)
Insufficiency of packing

Sufficient packing is the normal or customary packing in the particular trade, and where goods are so packed, the conclusion is that the packing was sufficient and the loss caused by the carrier’s failure to exercise proper care: The Lucky Wave [1985] 1 Lloyd’s Rep 80 at 86:

When a cargo has been carried frequently over a number of years without suffering from the stresses and strains necessarily encountered during a sea voyage, that suggests that the packing of the cargo is sufficient. If similar cargo packed in a similar way is discharged in a damaged condition that suggests that it has been very roughly handled. 
There is a tension between the carrier’s obligation to safely carry the goods, and inherent vice of the goods.  Insufficient packing usually arises in the context of inherent vice, but they are different defences.

Sometimes, the goods may be suitable for carriage without a risk of inherent vice loss,  but loss and damage is promoted by their packaging. An example is the packaging and carriage of kangaroo skins or sheep skins which have been treated in brine and are shipped on timber pallets. A porous covering will allow the skins to breathe,  but a plastic covering will cause the skins to sweat, the sweat to condense on the underside of the plastic and to then cause wetting, resulting in an outturn of skins which are rotten and putrid.

Importantly,  the carrier must clause the bill of lading if it observes insufficient packing and note the inadequacy of the packing on it. Failure to do so results in loss of the carrier’s right to rely on insufficiency of packing against a holder of the bill of lading for value. An estoppel is created: Silver v Ocean SS Co (1929) 35 Ll L Rep 49 per Greer LJ at 55:

The elements necessary to create an estoppel are three. There must be (1) a statement of fact, (2) relied upon by the person alleging estoppel, and (3) he must have acted on the representations to his detriment.

Though the carrier can prove pre-shipment damage not noted on the bill of lading if it was not easily discernible: Silver v Ocean SS Co (1929) 35 Ll L Rep 49 per Scrutton LJ at 52:

…minor damage, pinhole perforations, which on tins covered with rime were not easily discernible but which were found when the tins were closely examined.
See 
The Continental Shipper [1976] 2 Lloyd’s Rep 234.
Marks etc
This issue is dealt with in Art 4(2)(o) – insufficiency or inadequacy of marks, and Art 3(5) – accuracy of the marks.
The policy reason for Art3(5) is to ensure the utility of the bill of lading and the description of the goods described in the bill of lading, especially as consignees and holders must be able to rely on the accuracy of the statements in the bill of lading.

The shipper/consignor is responsible to the carrier, the carrier is responsible to the holder for value and the consignee to deliver the goods as described on the bill of lading as it is prima facie evidence of its contents: Art3(4). 

Where these articles are breached by the shipper,  the shipper is estopped from action against the carrier:  Silver v Ocean SS Co (1929) 35 Ll L R 49 per Scrutton LJ at 53 and Greer LJ at 55, concerning a shipment of tinned frozen eggs, with ‘gash’ and pin-holes in the tins. The bill of lading described the goods as shipped  ‘in apparent good order and condition’  and  the carrier was estopped from disproving the statement in the bill of lading and could not plead that the goods were insufficiently packed.

Misstatement of particulars
Misstatement of the Art 3(5) particulars may involve an attempt by the shipper to avoid customs duties, or may involve an outright fraud against a buyer by misrepresenting the goods in the bill of lading, or misrepresenting the goods to the carrier to obtain a lower freight rate: La Fortune v SS Irish Larch 1974 AMC 444 (SDNY) upheld on appeal 503 F.2d 952; 1974 AMC 2184 (2 Cir 1974); concerning coils of ‘bright basic wire in Thomas Quality’ which were described by the shipper and recorded in the bill of lading as ‘wire rods in bundles’ to obtain a freight rate reduced from US$40 per ton to US$15 per ton.
In Art 3(5) a misstatement by the shipper as to the enumerated particulars can be relied upon by the carrier against the shipper, but not against an innocent consignee.

Latent defect

Latent defect is concerned with a latent defect in the ship rather than the goods: defined in The Dimitrios N Rallias (1922) 13 Ll L Rep 363 per Lord Atkin at 366:

…a defect which could not be discovered by a person of competent skill and using ordinary care.

approving Carver’s Carriage by Sea, 6th Edn, 1918 at 79, fn (o).
And see Halsbury’s Laws of England, Vol 43, 4th edn 1983, par 781 which suggests it applies to a shore crane, but in The Tulsa 1941 AMC 1474 the cargo hook broke during loading and the carrier was unable to prove that the break was caused by latent defect rather than overloading.
Act, fault or neglect

The shipper is responsible for loss or damage to the carrier or the ship caused by the shipper’s act, fault or neglect: Art4(3). This includes damage to other cargo, and demurrage for delay caused during loading or unloading:  Leeds Shipping v Duncan, Fox (1932) 42 Ll L R 123 concerned a charterparty and the Sea Carriage of Goods Act 1924 (Cth) where the shipper was responsible for slow cargo discharge due to industrial action. 
Misstatement of nature and value

Art4(5) is concerned with a misstatement of the nature and value of the goods made knowingly by the shipper, and relieves the carrier of liability not only to the shipper, but also to an innocent consignee: Art4(5)(h); and see Art 3(5) which only allows reliance against the shipper, but not the consignee.
Guarantee and indemnity

The shipper guarantees the accuracy of the particulars of the goods, and gives the carrier an indemnity for a breach of Art3(5) for all loss, damages and expenses arising or resulting from inaccuracies in the particulars provided by the shipper and recorded in the bill of lading concerning marks, number, quantity and weight.
The reason for this is straightforward and arises as the shipper provides the particulars which the carrier records in the bill of lading. The bill of lading is prima facie evidence that the goods complied with those particulars at the time they were received by the carrier: Art 3(4); so that the carrier is then liable to the consignee if the goods do not meet those particulars, as it is estopped from denying those particulars against a consignee:  see Art3(4)(b). 
Dangerous goods

At common law, where the shipper presents dangerous goods to the carrier for carriage by sea, the shipper warrants absolutely that the goods are suitable for such carriage:  Brass v Maitland (1856) 119 ER 940 per Lord Campbell at 945:


…it seems much more just and expedient that, although they were ignorant of the dangerous quality of the goods or the insufficiency of the packing, the loss occasioned by the dangerous quality of the goods and the insufficient packing should be cast upon the shippers than upon the shipowners.

The warranty was recognized as being absolute under the Merchant Shipping Act 1894 (UK), s446.
Activity:

Identify an Australian law dealing with shippers’ responsibilities which is identical or similar to s446 above.

Dangerous goods are indirectly defined in Art 4(6) as goods with an  ‘inflammable, explosive or dangerous’ nature:

6.
Goods of an inflammable, explosive or dangerous nature to the shipment whereof the carrier, master or agent of the carrier has not consented with knowledge of their nature and character, may at any time before discharge be landed at any place, or destroyed or rendered innocuous by the carrier without compensation and the shipper of such goods shall be liable for all damages and expenses directly or indirectly arising out of or resulting from such shipment. If any such goods shipped with such knowledge and consent shall become a danger to the ship or cargo, they may in like manner be landed at any place, or destroyed or rendered innocuous by the carrier without liability on the part of the carrier except to general average, if any.

Dangerous is not read sui generis with inflammable and explosive: Chandris v Isbrandtsen-Moller Co [1951] 1 KB 240 at 246; and may mean intrinsically dangerous rather than dangerous from stowage: Heath Steel Mines v The Erwin Schroder [1970] Ex CR 426. 
See Effort Shipping Co Ltd v Linden Management SA (The ‘Giannis Nk’) [1994] 2 Lloyd’s Rep 171; Les Industries Perlite Inc v The ‘Marina Di Alimuri’  (Federal Court of Canada, 8/12/95).
Other legislation may define dangerous goods.  For example, as ‘goods that by reason of their nature, quantity or mode of stowage, are either singularly or collectively liable to endanger the lives of the passengers or imperil the ship.’

A particularly influential list of dangerous goods is the International Maritime Dangerous Goods Code which is published by the Intergovernmental Maritime Organisation (IMO) and should be obtained by any shipper or forwarder who is associated with shipping dangerous goods and wishes to meet its obligations.

Art4(6) deals with the carriage of dangerous goods in two situations:

1
Carrier has not consented

This includes the situation where the carrier has received inadequate information about the danger posed by the cargo: Micada Compania Naviera SA v Texim [1968] 2 Lloyd’s Rep 57 per Donaldson J at 62:

The danger consisted in the fact that the cargo was not what it seemed to be. The master, on the findings of fact, had proffered to him what one might describe as a non-shifting board cargo and it was offered, as it were, labeled as a non-shifting board cargo. In fact we now know that it was, at least as to part, a shifting board cargo and as to part it may not have been loadable at all. In a word, what he was being offered was a wet wolf in a dry sheep’s clothing and there was nothing to put him on notice that the cargo was something radically and fundamentally different from that which it appeared to be. In those circumstances it seems to me that the cargo was dangerous beyond all argument. 
The carrier can act so that the dangerous goods are made safe and the threat they pose to the ship and or other cargo removed by discharge, destruction or the goods rendered innocuous.

No compensation is payable to the shipper.

The shipper is also liable to the carrier for all direct and indirect damages and expenses arising out of or resulting from the shipment. This includes damages to the ship and other cargo, and the expense of the ship calling at port and discharge of the cargo. 
2
Carrier has consented

In this case, the carrier still has the right to make the dangerous cargo safe and remove the threat to other cargo and the ship.
The shipper may be liable for damages, as above: Chandris v Isbrandtsen-Moller Co [1951] 1 KB 240, but the contract prohibited carriage of dangerous goods.
Shipper’s defence

The shipper’s defence is that the carrier knew or ought to have known: Ente Nazionale v Baliwig Navigation 774 F 2d 648, 1986 AMC 1184  (4 Cir 1985).
The question of ‘who knows what?’ is not easily answered.
Proof of the carrier’s knowledge may exist from a number of situations.

1
Shipper advice to the carrier
The shipper’s advice and the carrier’s acceptance should be written, eg, as  recorded on the bill of lading;
2
Carrier provides specialized ship for carriage of type of dangerous cargo;

In many cases, particularly involving bulk cargo under a charterparty, the carrier will know or ought to know of the dangerous nature of the cargo: The Atlantic Duchess [1957] 2 Lloyd’s Rep 55 as the ship had been designed to carry the type of dangerous cargo, and the carrier’s claim failed. There are obvious examples such as bulk gas and oil carriers. In such situations, the carrier knows and consents to the carriage.
Dangerous cargo and freight forwarders
Freight forwarders accept cargo from their customers, and arrange shipment with an ocean carrier.  They issue a ‘house’ bill of lading to their customer, and obtain a carrier’s bill of lading from the carrier in which they are named as the shipper.  This situation creates the possibility of the customer informing the forwarder of the dangerous goods, but the forwarder failing to make the same declaration to the ocean carrier.

As the forwarder is acting as the shipper, it will be liable to the carrier under Art4(6), and liable to its customer for any loss or damage to the dangerous goods.

If the forwarder has disclosed that he is acting as agent and notifies the carrier of the dangerous nature of the cargo it is imperative that full instructions from the shipper are obtained. Art 3(5) of the Hague Visby Rules provides that the shipper (or in this case the forwarder as the shipper's agent) is under an obligation to properly describe the goods to the carrier. Although the consequences of failing to do so in general cargo cases may mean liability for correct package limitation, the failure to do so in dangerous goods situations may have graver consequences. For example if the shipper informs the forwarder that the dangerous goods are "butanize crude oil", but the forwarder informs the carrier that the goods are "crude oil" then the carrier's resultant precautions may not prove sufficient to carry the cargo. Accordingly, if a problem were to result then, as discussed above, the expenses of the shipment to the carrier and the cost of the goods to the shipper, would be the responsibility of the forwarder.

Implications for forwarders

First of all one must ascertain whether the freight forwarder is acting as agent or as a principal contractor. Whilst this will depend on the facts of each case there are a number of criteria which can be used when determining the question:

1
The manner in which the forwarder characterises its obligations in the contract documents;

2
The manner in which the parties have dealt with each other in the past;

3
Whether a bill of lading was issued;

4
Whether the shipper knew which carrier would actually carry the goods; and

5
The method of payment.

Forwarders have only in recent times recognised the need to disclose the fact that they are agents only, but a number of forwarders, apparently for commercial reasons only, hold themselves out as principal contractor. 

In the event that the forwarder is considered to be the principal contractor and is unaware of the nature of the goods, or alternatively is agent for a principal, and omits to inform the carrier as to the dangerous nature of the goods, then he will be at risk.
Act, fault or neglect of the Shipper

The shipper/consignor is liable for loss or damage to the carrier caused by its act, fault or neglect: Art4(3); which encompasses damage caused by stevedores if employed by the shipper/consignor; damage to the ship or other cargo caused by the cargo; and dangerous cargo under Art4(6).

This has been held to include demurrage arising from slow cargo discharge caused by industrial action of stevedores:  Leeds Shipping v Duncan Fox (1932) 42 Ll L Rep 123 where the charterparty incorporated the Australian Scoga 1924 making the shipper responsible for demurrage. The shippers did not create the situation,  but because they had responsibility under the terms of the charterparty, they were held liable, regardless of Art4(3).
Other obligations

Pay freight

This is a contractual obligation, and is enforceable by the carrier’s lien over the cargo. The terms of the bill of lading usually state that the freight payment is earned when the goods are delivered to the carrier, and loaded on the ship. Where the freight is paid, the bill of lading is marked by the carrier as ‘freight pre-paid’ 
See Burns Philp & Co Ltd v Gillespie Bros Pty Ltd (1947) 74 CLR 148 which considered the issue of an obligation to pay back the freight which had been paid where goods could not be delivered.
Return the container
The consignee’s obligation to return the shipping container is also a contractual obligation.  The contract is entered into between the shipper/consignor and the carrier (as agent for the container owner). This raises the issue of an absence of privity of contract between the carrier and the consignee or holder of the bill of lading  

The absence of privity is overcome either by including the obligation to return  the container into the bill of lading, or by a separate contract by which the shipper/consignor enters into the container supply contract as agent for the consignee or holder of the bill of lading.  

