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Conventions

· International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules);

· Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules);

· Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979. (the SDR Protocol);

UN Conventions not yet adopted internationally

· UN Convention on the Carriage of Goods by Sea (the Hamburg Rules), Hamburg 30 March 1978 (in force 2 November 1992, but not adopted by Australia)

Statutes
Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth)

· Schedule 1: Hague Visby with SDR Protocol;

· Schedule 2: Amended Hague Rules

· Schedule 3: Hamburg Rules

· Carriage of Goods by Sea Rules 1997 (Cth)

New South Wales

· Sea-Carriage Documents Act 1997 (NSW)

Introduction
The shipper/consignor enters into the contract for carriage with the carrier. There is no privity of contract between the carrier and the consignee or carrier and the holder of the bill of lading.
The central issue for the person with the interest in the cargo is whether they have rights against the carrier to recover for loss or damage to the goods.

The issues are discussed in the following categories:

· Right to take delivery of the goods;

· Right to recover against the carrier.

Right to take delivery

Delivery of goods includes actual, and constructive delivery:
1
Actual delivery

This means the actual handing over of the goods to a person entitled to take delivery of them, eg the consignee or holder of the bill, or other person referred to in the Sea-Carriage Documents Act 1997 (NSW) s8.

2
Constructive delivery

Constructive delivery can occur by the carrier giving notice of the time and place for arrival of the ship, as in a charterparty for bulk cargo so that the consignee has a reasonable time to arrange acceptance of delivery of the goods.

3
Delivery under Cogsa

Delivery to a consignee is defined in the amended Hague Rules (Cogsa 1991, Schedule 1A) Art 1(2)(3) and (4):

2.
 For these Rules, goods are taken to be delivered to the consignee when they are delivered to, or placed at the disposal of: 

(a) 
the consignee; or 

(b) 
an authority to which the goods are required by law to be delivered; or 

(c) 
a person authorised by the consignee to take delivery of the goods. 

3. 
For these Rules: 

(a) 
a carrier begins to be in charge of goods at the time the goods are delivered to the carrier (or an agent or servant of the carrier) within the limits of a port or wharf; and 

(b) 
the carrier ceases to be in charge of the goods at the time the goods are delivered to, or placed at the disposal of, the consignee within the limits of the port or wharf that is the intended destination of the goods. 

4. 
For these Rules, the limits of a port or wharf in Australia are the limits of: 

(a) 
the area within the limits fixed for the port or wharf by the Chief Executive Officer of Customs under paragraph 15 (1) (a) or (2) (a) of the Customs Act 1901; and 

(b) 
any terminal area used for cargo handling that has a common boundary with the area within the limits mentioned in paragraph (a). 

and by reference to the time bar,  Art3(6):

6. 
Unless notice of loss or damage and the general nature of such loss or damage be given in writing to the carrier or his agent at the port of discharge before or at the time of the removal of the goods into the custody of the person entitled to delivery thereof under the contract of carriage, or, if the loss or damage be not apparent, within three days, such removal shall be prima facie evidence of the delivery by the carrier of the goods as described in the bill of lading sea carriage document . 

The notice in writing need not be given if the state of the goods has, at the time of their receipt, been the subject of joint survey or inspection. 

Subject to paragraph 6 bis the carrier and the ship shall in any event be discharged from all liability whatsoever in respect of the goods, unless suit is brought within one year of their delivery or of the date when they should have been delivered. 

This period may, however, be extended if the parties so agree after the cause of action has arisen. 

In the case of any actual or apprehended loss or damage the carrier and the receiver shall give all reasonable facilities to each other for inspecting and tallying the goods. 

and in the Sea-Carriage of Documents Act 1997 (NSW), s8 (see below).

In the Sea Carriage of Documents Act, s6 defines ‘delivery’ in the context of an electronic and computerised sea carriage document:

6 
Electronic and computerised sea-carriage documents

(1) 
Subject to this section, this Act applies: 

(a)
 in relation to a sea-carriage document in the form of a data message--in the same way as it applies in relation to a written sea-carriage document, and 

(b) 
in relation to the communication of a sea-carriage document by means of a data message--in the same way as it applies in relation to the communication of a sea-carriage document by other means. 

(2) 
This Act applies under subsection (1) with necessary changes and in accordance with procedures agreed between the parties to the contract of carriage. 

(3) 
Without limiting the generality of subsection (2), in this Act, in the application of the following terms to a sea-carriage document in the form of a data message, or to the communication of a sea-carriage document by means of a data message: 

delivery includes any form of communication which constitutes delivery under the terms of the contract of carriage. 


…
The obligation of the carrier to deliver the goods arises by implication from the obligation to discharge the goods in the amended Hague Rules Arts 2, and 3(2):

Article 2

1. 
Subject to the provisions of this Article and Article s 6 and 6A , under every contract of carriage of goods by sea the carrier, in relation to the loading, handling, stowage, carriage, custody, care and discharge of such goods, shall be subject to the responsibilities and liabilities, and entitled to the rights and immunities , set out in these Rules . 

2. 
For paragraph 1 of this Article, "goods" includes goods (except live animals) carried on or above deck. 

3. 
However, if the shipper has specific stowage requirements for goods carried on or above deck, then, for paragraph 1 of this Article to apply, the shipper must tell the carrier in writing of those requirements at or before the time of booking the cargo. 

4. 
Despite Article 4 bis , if a carrier carries goods on or above deck contrary to an express agreement with the shipper of the goods made at or before the time of booking the cargo, then, for any loss or damage to the goods that results solely from the goods being carried on or above deck, the carrier is not entitled: 

(a) 
to any exception or exemption under these Rules; or 

(b) 
to any limit provided by these Rules to its liability for the loss or damage. 

[NOTE: Article 6A allows a shipper and a carrier to agree that these Rules do not apply to certain kinds of cargo that must be carried on deck—see that Article.] 

Article 3(2) 

2. 
Subject to the provisions of Article 4, the carrier shall properly and carefully load, handle, stow, carry, keep, care for, and discharge the goods carried. 

Where discharge is the antecedent of delivery, and the other obligations of the carrier are necessary antecedents to the safe delivery of undamaged cargo.

Further,  the amended Hague Rules Art3(2) is consistent with the obligations of a bailee to safely keep and re-deliver the goods:

Right to recover against the carrier
Action in contract

The right to recover for loss or damage to the goods was, prior to the Sea-Carriage Documents Act 1997 (NSW), available to the following persons:
1
Parties to the contract of carriage

The person who enters into the contract with the carrier for the carriage of goods has rights to recover under the principle of privity of contract.  That person can be:

(a)
Shipper/consignor.

However, this right may pass from the shipper/consignor with the passing of property in the goods: The Sanix Ace [1987] 1 Lloyd’s rep 465 per Hobhouse J at 468-469:

In English law it is the claimant’s property in the goods which gives the right to recover substantial damages…In contract, though minimal damages can be awarded, the right to recover substantial damages can be proved by proving possession or ownership of the relevant goods…The fact that the claimant or plaintiff has contracts of sale or purchase which enable him to collect the price from his buyer or obtain reimbursement of the price or other compensation from a seller do not disentitle him from recovering full damages…All the cases demonstrate the principle that it is the loss to the proprietary or possessory interest that is compensated, not some other or different economic loss.

(b)
Shipper may sue on behalf of the consignee

In The Albazero [1976] 2 Lloyd’s Rep 467, Lord Diplock approved the rule in Dunlop v Lambert (1839) 7 ER 824 that the shipper who sues the carrier fro breach of contract without having title to the goods at the time of loss can recover damages for the value of the goods but holds the damages recovered on trust for the person with title.  But, this shipper can only bring the claim and rely on this rule when the person with title is unable for some reason to sue the carrier in contract, eg when the Bills of Lading Act 1855 (UK) does not apply.  See the Sea-Carriage Documents Act 1997 (NSW).

Lord Diplock at 473 said:

…authority for the broad proposition that the consignor may recover substantial damages against the shipowner if there is privity of contract between him and the carrier for the carriage of goods; although, if the goods are not his property or at his risk, he will be accountable to the true owner for the proceeds…

and at 474-5:

…the rule extends to all forms of carriage including carriage by sea itself where no bill of lading has been issued, and there may still be occasional cases in which the rule would provide a remedy where no other would be available to a person sustaining loss which under a rational legal system ought to be compensated by the person who has caused it.

The shipper/consignor might retain title to the goods until payment is made in exchange for the documents by use of a romalpa clause and see Sale of Goods Act 1923 (NSW) s25; even though risk for loss passes to the buyer as the goods cross the ship’s rail during loading.
(c)
Consignee under an FOB contract
The consignee named in the bill of lading in an FOB contract is the person who enters into the contract with the carrier: Ian Stach Ltd v Baker Bosley Ltd [1958] 2 QB 130 per Diplock J at 138-139.

(d)
Consignee who was also the shipper/consignor
The shipper/consignor may also name itself as the consignee in the bill of lading.

(e)
Shipper who holds a bearer or ‘to order’ bill of lading

A shipper who retains the bill of lading without endorsing it can sue on it: The San Nicholas [1976] 1 Lloyd’s Rep 8.

(f)
Shipper where goods are rejected by buyer

Where a buyer rejects the goods, the title in the goods passes back to the seller:  see Soga 1923 (NSW).

(g)
Where goods carried under waybill or otherwise no bill of lading
A precondition for the cargo rights of recovery for loss or damage under the equivalent sections of the Bills of Lading Act 1855 (UK) was that the goods were carried under a bill of lading.  This did not occur under a sea waybill or a charterparty, unless those documents incorporated the bills of lading or cogsa

rights, eg, as if it were a bill of lading.

2
The consignee or endorsee named in the bill of lading

These parties were given the right of suit under the Bills of Lading Act 1855 (UK), s1 and its equivalent Acts adopted throughout the British Commonwealth, including the Australian States and Territories.
3
The holder of the bill of lading

In Brandt v Liverpool, Brazil and River Plate Steam Navigation Co Ltd (1923) 17 Ll L Rep 8 and 142 the buyer of the goods presented the bill of lading and paid the freight to the carrier, which was held to create a new contract between it and the carrier on the same terms as the bill of lading.  This principle was approved by the Court of Appeal in The Aliakmon [1985] 1 Lloyd’s Rep 199 at 204 and 219.
Effect of the Sea-Carriage Documents Act 1997 (NSW)

The Sea-Carriage Documents Act 1997 (NSW) (and equivalent Acts in other States and Territories) s5 defines the different documents used in sea carriage:

5 Definitions 

In this Act: 
"bill of lading" means a bill of lading (including a received for shipment bill of lading) which is capable of transfer: 

(a)
by endorsement, or 

(b)
as a bearer bill, by delivery without endorsement. 

"contract of carriage" , in relation to a sea-carriage document, means: 

(a) 
in the case of a bill of lading or a sea waybill—the contract of carriage contained in, or evidenced by, the document, or 

(b) 
in the case of a ship’s delivery order—the contract of carriage in association with which the order is given. 

"data message" means information generated, stored or communicated by electronic, optical or analogous means including, but not limited to, electronic data interchange, electronic mail, telegram, telex and telecopy. 

"goods" , in relation to a sea-carriage document, means the goods to which the document relates. 

"identification" , in relation to the identification of a person in a sea-carriage document, includes the identification of the person by a description which allows for the person’s identity to be varied, in accordance with the document, after its issue. 

"lawful holder" , in relation to a bill of lading, means a person who: 

(a)
 has come into possession of the bill, in good faith, as the consignee of the goods, by virtue of being identified in the bill, or 

(b) 
has come into possession of the bill, in good faith, as a result of the completion, by delivery of the bill: 

(i) 
of any endorsement of the bill, or 

(ii) 
in the case of a bearer bill—of any other transfer of the bill, or 

(c) 
would be the lawful holder of the bill under paragraph (a) or (b) had not the person come into possession of the bill as the result of a transaction effected at a time when possession of the bill no longer gave a right (as against the carrier) to possession of the goods. 

"sea-carriage document" means a bill of lading, a sea waybill or a ship’s delivery order. 

"sea waybill" means a document other than a bill of lading which: 

(a) 
is issued by the carrier of the goods, and 

(b) 
is a receipt for the goods, and 

(c) 
contains or evidences a contract for the carriage of the goods by sea, and 

(d) 
identifies the person to whom delivery of the goods is to be made by the carrier in accordance with the contract. 

"ship’s delivery order" means a document other than a bill of lading or a sea waybill which: 

(a) 
is given in association with a contract for the carriage of goods by sea including those to which the document relates, and 

(b) 
contains an undertaking by the carrier to deliver the goods to which the document relates to a person identified in the document. 
Transfer of rights between parties

One of the problems with sea carriage documents is that they contain contractual terms concerning the rights and liabilities of various parties who enter into the agreement, such as the carrier and consignor, but there is no privity of contract between the carrier and the consignee, or the carrier and the holder of the document, and yet, these secondary non-contracting parties (consignee and holder) relevantly require rights under the contract of carriage, just as the carrier wants them to assume responsibilities.

This problem led to the Bills of Lading Act 1855 (UK), s1 which created rights for non-contracting parties.  The equivalent legislation was enacted throughout the Commonwealth and over the years, has been found in various Acts, and is now found in the Sea Carriage Documents Act, s8:

8 Transfer of rights 

(1) 
All rights under the contract of carriage in relation to which a sea-carriage document is given are transferred to: 

(a) 
in the case of a bill of lading—each successive lawful holder of the bill, or 

(b) 
in the case of a sea waybill—the person (not being an original party to the contract) to whom delivery of the goods is to be made by the carrier in accordance with the contract, or 

(c) 
in the case of a ship’s delivery order—the person to whom delivery of the goods is to be made in accordance with the order. 

(2) 
Rights in a contract of carriage transferred to a person under subsection (1) vest in that person as if the person had been an original party to the contract. 

(3) 
Rights in a contract of carriage in relation to which a ship’s delivery order is given are transferred under subsection (1): 

(a) 
subject to the terms of the order, and 

(b) 
only in respect of the goods to which the order relates. 

(4) 
Where a person becomes the lawful holder of a bill of lading when possession of the bill no longer gives a right (as against the carrier) to possession of the goods, no rights are transferred to that person under subsection (1) unless the person becomes the lawful holder of the bill: 

(a) 
by virtue of a transaction effected under any contractual or other arrangement made before the possession of the bill ceased to give such a right to possession, or 

(b) 
as a result of the re-endorsement of the bill following rejection to that person by another person of goods or documents delivered to the other person under any contractual or other arrangement made before the possession of the bill ceased to give such a right to possession. 

(5) 
Where, in relation to a sea-carriage document: 

(a) 
a person with any interest or right in relation to the goods sustains loss or damage in consequence of a breach of the contract of carriage, and 

(b) 
subsection (1) operates to transfer the rights in that contract to another person, the person to whom the rights in the contract are transferred is entitled to exercise those rights for the benefit of the person who sustained the loss or damage to the same extent that they would be able to be exercised if they were vested in that person. 

(6) 
In this section, a reference to a "contract of carriage" , in relation to the transfer of rights under the contract, is to be taken to be a reference to the contract as varied by any variation of which the transferee has notice at the time of the transfer. 

As the rights pass from the consignor to the consignee, it is necessary to remove any ambiguity caused by rights remaining with both consignor and the consignee, which if not done, will lead to a situation where the carrier is able to defend a claim brought by the consignee, on the grounds that the rights remained with the consignor.  Removal of this ambiguity is achieved by extinguishing rights which were with the previous party, s9:

9 Extinguishment of previous rights

(1) 
Where section 8 operates in relation to a bill of lading to transfer rights under the contract of carriage, the transfer extinguishes any entitlement to those rights which derives from: 

(a) 
a person's having been an original party to the contract of carriage, or 

(b) 
the previous operation of that section. 

(2) 
Where section 8 operates in relation to a sea waybill or ship's delivery order to transfer rights under the relevant contract of carriage: 

(a)
the transfer extinguishes any entitlement to those rights which derives from the previous operation of that section, and 

(b) 
in the case of a sea waybill--the transfer is without prejudice to any rights which derive from a person's having been an original party to the contract, and 

(c) 
in the case of a ship's delivery order--the transfer is without prejudice to any rights under the contract other than rights derived from the previous operation of that section. 

Action in Tort
Only the owner of the goods can sue the carrier in tort: see The Juno [1986] 1 Lloyd’s Rep 190 at 192; The Wear Breeze [1967] 2 Lloyd’s Rep 315 at 329:

…whatever the precise nature of the plaintiff’s cause of action and whether it was in what nowadays would be called contract or what nowadays would be called tort, it was an essential prerequisite of the plaintiff’s right to succeed that he could show that he was at the material time the owner of the goods, of the loss of or damage to which he complained, and, if the plaintiff could not show that, then, in the absence of what was sometimes called a special contract, his claim failed.

Approved in The Aliakmon [1985] 1 Lloyd’s Rep 199.
Other remedies

Other possible remedies were identified in The Aliakmon [1985] 1 Lloyd’s Rep 199 per Lord Brandon who thought the following might provide a solution:

1
A person with equitable ownership of the goods can sue in negligence, but must join the legal owner as a party as a co-plaintiff, or if it is unwilling to be a party to the proceedings, as a defendant;
2
If the buyer becomes a bailor of the goods, the law of bailment will provide a remedy;

3
In a CFR or ExW contract (as in the Aliakmon) where the seller has the right to sue, but the risk of loss or damage has passed to the buyer for the sea carriage, the buyer could include a term in the sale contract that the seller would sue for the buyer, or assign the right to sue, to the buyer.

Activity

Consider a solution using an agency clause using the Four Corner’s Rule enunciated by Lord Reid in Midland Silicones Ltd [1961] 2 Lloyd’s Rep 365 at 374 in the context of the himalaya clause and stevedores.

