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International Agreements

· ICC Uniform Rules for Collections 1995 (URC 522)
· ICC Uniform Customs and Practice for Documentary Credits 1993 (UCP 500)
Statutes
Commonwealth

· Bills of Exchange Act 1909

· Cheques and Payment Orders Act 1986

· Currency Act 1965 - s24 Certain days to be non-business days for purposes of Bills of Exchange Act

· Electronic Transactions Act 1999

· Electronic Transactions Regulations 2000

· Export Finance and Insurance Corporation Act 1991

New South Wales

· Sea-Carriage Documents Act 1997 (NSW)
3.2
Letters of credit
The typical form of documentary credit is a Letter of Credit (L/C) which contains terms of the agreement between seller and buyer. 
Characteristics of the letter of credit 

Letters of credit (documentary credits) are the most frequent method of payment for goods in the export trade. They have been described by Kerr LJ in RD Hardbottle (Mercantile) Ltd v National Westminster Bank Ltd [1978] QB 146,155 as "…the life blood of international commerce". 
See also Intraco Ltd v Notis Shipping Corporation of Liberia. The Bhoja Trader [1981] 2 Lloyd’s Rep 256 per Donaldson LJ and Ackner LJ at 257: 

Irrevocable letters of credit and bank guarantees given in circumstances such that they are equivalent to an irrevocable letter of credit have been said to be the life blood of commerce. Thrombosis will occur if, unless fraud is involved, the courts intervene and thereby disturb the mercantile practice of treating rights thereunder as being equivalent to cash in hand. 

The feature common to all types of letters of credit is that as a result of the underlying agreement between the seller and the buyer for the sale of goods, the buyer arranges for payment by a bank to the seller on presentation of specified documents. The letter of credit will usually require production of the transport documents as proof that the goods have been shipped, and the performance of other contractual conditions. 

On presentation of the shipping documents set out in the L/C the bank pays the purchase price under the terms of the credit, by sight payment, deferred payment, or by acceptance or negotiation of a bill of exchange drawn by the seller. 

The essence of the letter of credit transaction is its documentary character independent of the physical goods. The goods are represented by the bill of lading which is a document of title and may often be used to finance the transaction: TD Bailey, Son & Co v Ross T Smyth & Co Ltd (1940) 56 LTR 825 per Lord Wright at 828: 

The general course of international commerce involves the practice of raising money on the documents so as to bridge the period between the shipment and the time of obtaining payment against documents. 

The documentary character of this type of bankers' credit which is used in international trade cannot be over-emphasised. The paying bank will pay the exporter because it holds the documents as collateral security and, if necessary, can take recourse to the issuing bank which, in turn can take recourse to the buyer as instructing customer.
Three principles

There are three principles which are fundamental to understanding how an L/C operates:
· Contract between the buyer and seller;

· Autonomy;

· Doctrine of strict compliance.
1
Contract between the buyer and seller

The L/C is a contract between the buyer and seller and the law of contract applies. The terms of the L/C may appear in the contract of sale, and will contain the following information:

1 Identify the Issuing Bank (the buyer’s bank);

2 Name the Applicant (buyer)

3 Name the Beneficiary (seller);

4 Name the Advising/Confirming bank;

5 State the opening date;

6 State the expiry date;

7 Identify the type of credit to be opened;

8 Set out relevant terms and conditions, and describe the documents to be tendered for payment, such as:

(a) commercial invoice;

(b) certificate of insurance (not the policy)

(c) evidence of shipment (eg a clean shipped onboard bill of lading);

(d) certificates of origin, quality, condition, cleanliness of ship’s hold etc.

As a matter of contract law, the rules of construction apply, but in international trade issues of governing law and jurisdiction become important as construction rules vary between jurisdictions, eg whether the contract is to be interpreted by applying common law rules such as the parole evidence rule or other rules such as whether all the facts and circumstances are to be taken into consideration: see CISG rules of interpretation. 

Opening of the L/C might be regarded as a condition precedent to the contract, and failure to open the L/C is constructed as meaning that no contract is formed, or alternatively it goes to performance so that the buyers failure to open the credit allows the seller to not deliver the goods: see Wilde, International Transactions, Law Book Co 1993, Chapter 3, JL Roberts International Payments p83, but also see CISG which sets out the buyer’s obligations, including the obligation to make payment.
2
Automony

The documentary credit is autonomous and constitutes a contract between the banker and the beneficiary which is independent of the other contractual relationships between buyer and seller: UCP500, Art 3:

Credits by their nature, are separate transactions from the sales or other contract(s) on which they may be absed and banks are in no way concerned with or bound by such contract(s), even if any reference whatsoever to such contract(s) is included in the credit.

And UCP500 Art 4:

In credit operations all parties concerned deal in documents and not in goods, services and/or other performances to which the documents may relate.

The issuing (buyer’s) bank has no authority to exercise any discretion about the documents and can not refuse to perform its obligations under an irrevocable credit on the grounds that the seller has shipped defective goods, as any dispute between the buyer and seller has to be resolved independently of the letter of credit transaction.  In Hamzeh Malas v British Imex Industries [1958] 2 QB 127 the plaintiffs in Jordan purchased a large quantity of reinforced steel to be delivered in two instalments with payment by two confirmed letters of credit, one for each shipment.  The letters of credit were duly opened and payment made against the first upon the first delivery.  The plaintiffs then complained that the first shipment was defective and sought an injunction to prevent payment under the second letter of credit.  Donovan J refused the injunction and the matter went on appeal.  In the Court of Appeal it was held that a confirmed letter of credit constituted a bargain between the banker and vendor of the goods, which imposed on the banker an absolute obligation to pay, irrespective of any dispute there might be between the parties regardless of the condition of the goods.
Two exceptions

There are two exceptions to this rule: 

· Fraud

England:
Where the bank knows that the documents tendered are forged or fraudulent: The American Accord (HL) [1982] 2 Lloyd’s Rep 1. 
The fraud must be proved conclusively and not merely alleged: Discount Records v Barclays Bank [1975] 1 Lloyd’s Rep 444 per Megarry J; Edward Owen Engineering Ltd v Barclays Bank International Ltd [1978] QB 159 (CA); Tukan Timber v Barclays Bank [1987] 1 Lloyd’s Rep 171.
Also see United City Merchants (Investments) Ltd v Royal Bank of Canada [1983] AC 168 per Lord Diplock at 183.
US:
See the UCC 5-114(2); Sztejn v J Henry Schroder Banking Corporation 31 NYS (2d) 631 (1941); Ashbury Park & Ocean Grove Bank v National City Bank of New York 35 NYS (2d) 985 (1942); Intraworld Industries Inc v Girard trust Bank 336 A (2d) 316 (1975) at 325f; Werner v AL Grootemaat & Sons Inc 259 NW (2d) 310 at 315 (1977); First Arlington Natinal Bank v Stathis 413 NE (2d) 1288 (1980) at 1295; Wyle v Bank Melli of Tehran, Iran 577 F Supp 1148 (1983); Roman Ceramics Corp v Peoples National Bank 714 F (2d) 1207 (1983); Itek Corp v First National Bank of Boston 730 F (2d) 19 (1984) at 24; Mercede Centre Inc v Equibank 518 A (2d) 1291 (1986) at 1295.  

Australia:
Contronic Distributors Pty Ltd (Receiver and Manager Appointed) v Bank of New South Wales [1984] 3 NSWLR 110; Inflatable Toy Co Pty Ltd v State Bank of New South Wales (1994) 34 NSWLR 243 (Young J) which identified a number of tests in order to justify refusal of  payment for an irrevocable letter of credit on the ground of fraud:
(i)
the bank had notice of the fraud prior to presentation of the drafts of the instruments (at 248G -249D);

(ii)
must be gross fraud, ie the wrongdoing of the beneficiary has so vitiated the entire transaction that the legitimate purposes of the independence of the issuer’s obligation would no longer be served (at250B-G);

(iii)
the fraud must be clearly established (at 251D);

(iv)
(Obiter) it is sufficient for the bank to refuse payment if it has proof if the fraud prior to payment (at 252E);

(v)
(Obiter) the original payee of the bill cannot be a holder in due course under s34 of the Bills of Exchange Act 1909 (Cth) (at 253A). 


For a history of the law see Hortico (Australia) Pty Ltd v Energy Equipment Co (Australia) Pty Ltd (1985) 1 NSWLR 545 (Young J); Fellinger ‘Letetrs of Credit: the Autonomy Principle and the Fraud Exception’ (1990) 1 JBFLP 4; Sarna, Letters of Credit, 2nd ed (1986) Toronto, Carswell at 133 to 149.
Activity:

List the situations Young J identifies in Inflatable Toy Co Pty Ltd v State Bank of New South Wales (1994) 34 NSWLR 243 which do and do not amount to the requisite ‘fraud’.

· Illegality

Where the underlying transaction is illegal: The American Accord (HL) [1982] 2 Lloyd’s Rep 1; Mahonia Ltd v JP Morgan Chase Bank & Anor [2003] 2 Lloyd’s L Rep 911. 

Where the transport documents consist of bills of lading, the bank invariably asks for the delivery of a full set of original bills. If it did not, a fraudulent shipper would be able to obtain payment under the letter of credit on one of the three sets of originals, and advances from another bank on the security of the other originals constituting the set. 
3
Doctrine of strict compliance

The L/C sets out the documents that are to be produced, and specifies what they are to say before the bank is authorized to pay the L/C.  The bank acts as the buyer’s agent and has no authority to pay against documents which do not strictly comply with the instructions received by the bank: Equitable Trust Co of New York v Dawson Partners Ltd (1926) 27 Ll LR 49 per Lord Sumner at 52:


There is no room for documents which are almost the same, or which will do just as well.

The issuing (buyer’s) bank must consider whether the L/C on its face, appears not to be in accordance with the L/C, and then determine on the documents alone whether to accept or refuse them.  If the issuing (buyer’s) bank refuses to accept the documents it claims that they appear on their face not to be in accordance with the terms and conditions of the L/C: UCP500, Art 16(b). Some examples of this doctrine are found in the following cases:
· Bill of lading – date altered: United City Merchants (Investments) Ltd and Glass Fibres and Equipments Ltd v Royal Bank of Canada & Ors (The American Accord) considered in (QB Com Ct) [1979] 1 Lloyd’s Rep 267; (CA) [1979] 2 Lloyd’s Rep 498; [1981] 1 Lloyd’s Rep 604; [1982] QB 208; (HL) [1982] 2 Lloyd’s Rep 1;

· Bill of lading – issuing bank alleged bill of lading did not comply with terms of the L/C: Westpac Banking Corp and Commonwealth Steel Co Ltd v South Carolina National Bank (PC) [1986] 1 Lloyd’s Rep 311;

· Instructions to bank – ambiguity: Midland Bank Ltd v Seymour [1955] 2 Lloyd’s Rep 147;

· L/C – bank claimed discrepancies in shipping documents and rejected documents: Seaconsar Far East Ltd v Bank Markazi JomHouri Islami Iran (CA) [1993] 1 Lloyd’s Rep 236;

· L/C – certificate of quality: Equitable Trust Co of New York v Dawson Partners Ltd 24 Ll L Rep 261; (CA) 25 Ll L Rep 90; (HL) 27 Ll L Rep 49;

· L/C and Bill of lading – payment authorized against Liverpool bill but bank paid against London bill: Eigtved & Co v National Bank of Scotland 25 Ll L Rep 99;

· L/C – rejection for discrepancies – consulting the buyer:  Bankers Trust Co v State Bank of India (QB Com Ct) [1991] 1 Lloyd’s Rep 587; (CA) [1991] 2 Lloyd’s Rep 443;

· L/C – documents falsely describing origin of goods issued to knowledge of bank: Mannesman Handel AG v Kaunlaran Shipping Corp & Ors [1993] 1 Lloyd’s Rep 89;

· L/C – tender of documents not following exact wording of L/C: JH Rayner & Co Ltd & The Oilseeds Trading Co Ltd v Hambros Bank Ltd 73 Ll L Rep 32; (CA) 74 Ll L Rep 10;

· L/C – substitute ship: English, Scottish & Australian Bank Ltd v Bank of South Africa 13 Ll L Rep 31;

· Payment against documents – need for strict conformity with mandate – principal and agent – use reasonable care: Bank Melli Iran v Barclays Bank (Dominion, Colonial & Overseas) [1951] 2 Lloyd’s Rep 367;

· Payment against credit – failure to act in accordance with mandate: Westminster Bank Ltd v Arlington Overseas Trading Co [1952] 1 Lloyd’s Rep 211 

The penalty for the issuing bank for failure to observe the doctrine of strict compliance is that it loses the right to be reimbursed by the buyer: Equitable Trust Co of New York v Dawson Partners (1926) 27 Ll L Rep 49.  But the bank is not required to verify the authenticity of the documents: UCP500 Art 17. 
Activity:
The issuing bank considers the bill of lading does not strictly comply with the L/C in respect of the port of discharge stated as Port Botany instead of Port Sydney.  Should the bank reject the documents or refer the discrepancy to the buyer for its decision?
Letters of Credit and interlocutory injunctions

An interlocutory injunction will be rarely granted to prevent a banbk paying under an irrevocable letter of credit: see Bolivinter Oil SA v Chase Manhattan Bank NA [1984] 1 All ER 351; Deutsche Ruckversicherung AG v Walbrook Ins Co Ltd [1984] 4 All ER 181; Olex Focas Pty Ltd v Skodaexport Co Ltd [1998] 3 VR 380 at 395-7.

Letter of Credit Checklist 

For a sample letter of credit see the attachments.

A letter of credit is prone to discrepancies. The following list is indicative and not intended to be conclusive:
1
Authenticity 

If you are the seller, are you satisfied about the authenticity of the credit. If the buyer is not known to you or the credit has not been advised through the intermediary of an Australian bank, you should have the signatures confirmed before shipping the goods. The advising bank is required to take reasonable care to check the apparent authenticity of the credit. 
2
Irrevocable 

The danger of a revocable credit is obvious, as it provides no security for the seller. 
3
Payable 

If the letter of credit is not payable and is only available for negotiation the advising bank may only be prepared to handle the documents on a collection basis which may incur considerable delay. 
4
Deferred payment 

The possibility of more delay in payment as it is a sale on credit and introduces the risk of non-payment by a foreign buyer. 
5
Credit confirmed by advising bank 

If the credit specifies this requirement, has it been complied with? 
6
Conformity 

Care must be taken by the seller to ensure that the terms of the letter of credit do not conflict with the underlying contract of sale, and if they do, contact the opener of the credit to have it amended.  For example: 

· method of transport 

· means of settlement 

· date and place of dispatch or loading 

· date (caution) and place of delivery 

· charterparty bills of lading where charter involved 

· "Shipped on Deck" specifically allowed (where containerised cargo) 

· description, quantity and price same as contract for sale 

· insurance available 

· all specified documents can be obtained within time 

· relevant certificates provided and contain information confirming goods within specifications, etc. 

7
Accuracy 

All names and addresses must be complete and correct.
Quantity or amount fixed or is a tolerance allowed by the use of the word "about" or "circa" (+/-10%). 

Credit value fixed with stipulation of quantity by stated number of packing units or individual items.
8
Timing 

Adequate time limits for shipping and presentation of documents. 

9. Partial Shipments or Transhipment 

Are these specifically prohibited?
Transhipment is a particular problem for the seller as there is no control (and may be no recourse) against the carrier who carries out an unauthorised transhipment. 
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