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International agreements and conventions
· York-Antwerp Rules, 1974 as adopted by the International Maritime Committee at the Hamburg Conference April 1974
Statutes
Commonwealth

· Commonwealth of Australia Constitution Act 1901, s51(xiv)

· Electronic Transactions Act 1999

· Electronic Transactions Regulations 2000

· Export Finance and Insurance Act 1991

· Insurance Contracts Act 1984, s9, 10

· Marine Insurance Act 1909

Introduction 

Marine insurance has been described as:

a centuries-old aid to the conduct of sea trade. Its purpose has been to enable the shipowner and the buyer and seller of goods to operate their respective businesses while relieving themselves, at least partly, of the burdensome financial consequences of their property’s being lost or damaged as a result of the various risks of the high seas.
(UNCTAD, Legal and documentary aspects of the marine insurance contract TD/B/C.4/ISL/27/Rev.1 [19]) 

The purpose of any form of insurance is to replace that which has been lost, but not to make a profit from the loss. In a contract of marine insurance the insurer undertakes, in consideration of a premium, to indemnify the assured against loss occasioned by perils incident to marine adventure.
Marine insurance is therefore a contract of indemnity, s7, though not a perfect indemnification, and the amount recoverable is measured by the extent of the assured's pecuniary loss.  The amount of indemnification which the assured receives is determined by the terms and conditions of the contract entered into with the insurer. 

Marine Insurance

The legislative background

The Marine Insurance Act is within the constitutional power of the Commonwealth Parliament, s51(xiv):

Insurance, other than State Insurance; also State insurance extending beyond the limits of the State concerned;

and see Quick & Garran, The Annotated Constitution of the Australian Commonwealth, Legal Books, Sydney 1991, p582:

Insurance is the act of insuring or assuring against loss or damage by a contingent event.  A contract whereby for a stipulated consideration, called a premium, one party called the insurer undertakes to indemnify or guarantee another party called the insured against loss, is called fire, accident or marine insurance, as the case may be … 

The constitutional basis for the Marine Insurance Act is recited in s6 of that Act.

The English Act became law in 1906 as a statement of the law of marine insurance, described as ‘An Act to codify the Law relating to Marine Insurance’. The Australian Act followed three years later in 1909 and is identical except for the section numbers.  See the comparative table in the attachments.
The Marine Insurance Act 1909 (Cth) is not affected by the Insurance Contracts Act 1984 (Cth), see section 9(1)(d), which excludes contracts of Marine Insurance. 

Nature of Marine Insurance 

Marine Insurance deals with the insurance of marine risks. A contract of Marine Insurance is defined by the Marine Insurance Act 1909 (Cth), s7 as: 

A contract whereby the insurer undertakes to indemnify the assured, in manner and to the extent thereby agreed, against marine losses, that is to say, the losses incident to marine adventure. 

Not perfect indemnification

It is not a perfect indemnification: Goole & Hull Steam Towing Co v Ocean Marine Ins Co 29 Ll L Rep 242 per MacKinnon J at 244 concerning the measure of indemnity:

A marine insurance policy is often said to be a contract of indemnity, but I think it must always be remembered that it is not a contract of indemnity ideally, but of an indemnity according to the conventional terms of the bargain. When a loss has happened, the question is hardly ever – I think, probably never, certainly hardly ever – how much is the assured out of pocket? That might be the proper question if the object of the contract was to provide an ideal indemnity. The real question in the case is: what is the measure of indemnity that by the convention of the bargain has been promised to the assured? That may in some cases be less than an ideal pecuniary indemnity, in some cases it may be more 
Not all risks

And a marine insurance policy does not cover ‘all risks’: see Gaunt v British & Foreign Ins Co 1 Ll L Rep 135, 193, 541 (judgment) (CA); 5 Ll L Rep 202 (costs argument); 6 Ll L Rep 188 (argument (HL); 7 Ll L Rep 62 (judgment) (HL).  The policy was to be read with the cover note which contained an essential term not in the policy, being described as wool ‘slips’ in the cover note and ‘bales of wool’ in the policy.  The risk was described as:

Including all risk of craft, fire, coasters, hulks, transhipment and inland carriage by land and/or water, and all risks from the sheep’s back and/r station, while awaiting shipment and/or forwarding and until safely delivered into warehouses in Europe with liberties as per Bills of Lading. 
Note the words ‘or which may be designated by the policy’ which is used by insurers to write ‘all risks’ policies, which don’t in fact cover ‘all risks’ but is a term used in marine insurance: see British & Foreign Ins Co v Gaunt  7 Ll L Rep 62 (judgment) (HL) where the policy described the risk (set out above) as including ‘all risks’.  The Lord Chancellor gave the judgment, at p63:

In construing these policies, it is important to bear in mind that they cover ‘all risk’.  These words cannot, of course, be held to cover all damage however caused, for such damage as is inevitable from ordinary wear and tear  and inevitable depreciation is not within the policies.  There is little authority on the point, but the decision of Walton J in Schloss Brothers v Stevens [1906] 2 KB 665 on a policy in similar terms, states the law accurately enough.  He said, at p673, that the words ‘all risks by land and water’ as used in the policy then in question ‘were intended to cover all losses by any accidental cause of any kind occurring during the transit.  There must be a casualty’. Damage, in other words, if it is to be covered by policies such as these, must be due to some fortuitous circumstance or casualty.
Terms

There are a number of terms used in marine insurance, as follows: 

· The contract of Marine Insurance is generally referred to as the Policy; 

· The insurer is the underwriter; 

· The property insured is called the subject matter of the insurance; 

· The assured's interest in that subject matter is called the insurable interest; 

· The payment or consideration for which the insurer undertakes to indemnify the insured is called the premium. 

Rules of construction

There are 17 rules of construction of a marine insurance policy which are set out in the schedule at the end of the Act.  These rules are in effect a dictionary defining the meaning of certain words.
The most general rule of construction is that the policy is to be construed according to its sense and meaning as gathered from the terms used in it. As with all commercial contracts, a policy should be construed "fairly and broadly, without being too astute or suffer in finding defects", Australian Broadcasting Commission v Australian Performing Right Association Limited (1973) 129 CLR 99. 

Unless words have attained a special or peculiar meaning as, for example, by a known usage of trade, the terms are to be understood in a plain ordinary and popular sense. Preference is given to written words so that printed words are to be struck out if inconsistent with written words. If necessary, ambiguities in the terms will be resolved by a consideration of all relevant surrounding circumstances. Gurney v Grimmer (1932) 38 Comm Cas 7. 

Activity:
What is indemnification (including its extent) under the Marine Insurance Act?

Marine cover


There are categories of insurance for which cover is given under a "marine policy", but which do not come within the strict and limited definition of "marine insurance" within the meaning of ss 7, 8 and 9 of the Marine Insurance Act 1909, eg transit cover for carriage by air, road and rail, and Industrial Special Risk (ISR) for warehouse risk.  Wagering and gaming contracts are specifically excluded, s10.
In general, a marine insurance policy relates to sea voyages and losses on inland waters and includes any land risk which is incidental to the sea voyage.  But there are difficulties in treating a contract as one which is both a contract of marine insurance and not marine insurance:  Norwich Winterthur Ins v Con-Stan Industries Pty Ltd [1983] 1 NSWLR 461, citing Leon v Casey [1932] 2 KB 576.
Marine Adventure 

Marine losses are the losses incident to marine adventure. 

S9(2) provides that there is a marine adventure, in particular, where: 

(a) 
Any ship, goods or other movables (referred to in the Act as insurance property) are exposed to maritime perils; 

(b)
The earning or acquisition of any freight, passage money, commission, profit, or other pecuniary benefit, of security for any advances, loan, or disbursements, is endangered by the exposure of insurable property to maritime perils; 

(c) 
Any liability to a third party may be incurred by the owner of or other personal interested in or responsible for, insurable property, by reason of maritime perils. 

Movables are defined in s3 as any kind of a property, other than the ship and includes money, valuable securities, and other documents. Whilst section 9(2) defines maritime perils as: 

‘ Maritime perils’ means  the perils consequent on, or incidental to, navigation of the sea, that is to say, perils of the sea, fire, raw perils, pirates, rovers, thieves, capturers, seizures, restraint, and detainments of princes and people, jettisons, barratry, and any other perils, either of the right kind, or which may be designated by the policy. 

In general the term, perils of the sea refers only to fortuitous accidents or casualties of the sea and does not include the ordinary action of the winds and waves. In Scandia Insurance Company Limited v Soljarev (1979) 142 CLR 375 it was held that it is for the insured to prove a loss by perils of the seas. It is said that the assured would discharge this burden of proof by giving evidence of the sinking as a result of the fortuitous event; the result was held also however, that if, in addition to such evidence, there was evidence also of unseaworthiness, then the question of what caused the loss is one which has to be decided as a question of fact.
S9(2) defines ‘maritime perils’ and includes ‘any other perils, either of the like kind’, which is interpreted ejusdem generis by reference to the words preceding such as ‘perils of the seas etc’.
Marine policies incorporate usual forms of marine insurance clauses such as the Institute Cargo Clauses (A), which state:

RISKS COVERED

1
This insurance covers all risks of loss of or damage to the subject matter insured except as provided in Clauses 4, 5, 6 and 7 below.

See ICC(A) in the attachments.
Insurable interest

What is an insurable interest is based on Lucena v Craufurd (1806) 2 Bos & PNR 269 at 302:

A man is interested in a thing to whom advantage may arise or prejudice happen from the circumstances which might attend it….Interest does not necessarily apply to the whole or part of a thing, nor necessarily and exclusively that which may be the subject of privation, but the having some relation to, or concern in, the subject of insurance, which relation or concern, by the happening of the perils insured against may be so affected as to produce a damage, detriment or prejudice to the person insuring.
Insurable interest is defined in s11(1) as:

(1) Subject to the provisions of this Act, every person has an insurable interest who is interested in a marine adventure.
 S11(2) expands on this by providing that a person has an interest in a marine adventure: 

(2) In particular, a person is interested in a marine adventure where he stands in any legal or equitable relation to the adventure, or to any insurable property at risk therein, in consequence of which he may benefit by the safety or due arrival of insurable property, or may be prejudiced by its loss, or by damage thereto, or by the detention thereof, or may incur liability in respect thereof.
See Piper v Royal Exchange Assurance (1932) 44 Lloyd’s Ll Rep 103. 

An insurable interest may be partial, s14, defeasible or contingent, s13(1).

It is sufficient to have a right in the thing insured, or to have a right or be under a liability arising out of some contract relating to the thing insured, of such a nature that the party insuring may have benefit from its preservation, or prejudice from its destruction.

See Mustill and Gilman Arnould’s Law of Marine Insurance and Average 16th ed vol I Stevens & Sons London 1981, 218, citing Lucena v Craufurd (1806) 2 B & PNR 269, 302 (Lawrence J), 321 (Eldon LJ); Crowley v Cohen (1832) 3 B & Ad 478.

In Sharp and Roarer Investments Ltd v Sphere Drake Insurance plc, Minster Insurance Co Ltd and EC Parker and Co Ltd (The Moonacre) [1992] 2 Lloyd’s Rep 501 per Colman DJ at 510 the issue was hull insurance where the insured was not the registered owner of a motor yacht (registered in the name of a company) which was used as a house-boat.  The insured had power of attorney from the company to use the yacht exclusively for his own purposes, and would personally benefit from its preservation and suffer loss of a valuable benefit if it was lost or damaged. Mr Sharp owed a duty to the company to exercise reasonable care in the management and navigation of the yacht. The yacht caught fire which resulted in a constructive total loss and the insured claimed under the policy. Colman DJ held there was an insurable interest:

…the essential question to be investigated in those cases which, since 1745, have been concerned to test the existence of an insurable interest, has been whether the relationship between the assured and the subject matter of the insurance was sufficiently close to justify his being paid in the event of its loss or damage, having regard to the fact that, if there were no or no sufficiently close relationship, the contract would be a wagering contract.

And see Piper v Royal Exchange Assurance (1932) 44 Lloyd’s Rep 103 which also concerned hull insurance.
S10 (2)(A) provides that by virtue of s10(1) every contract of marine insurance which is gaming or wagering is void, and a contract of marine insurance is deemed to be a gaming or wagering contract where the assured does not have any further interest as defined by the Act and the contract is entered into with no expectation of acquiring such an interest. 

Certain other interests are declared by the Act to be insurable. Among them are the feasible and contingent interests, partial interest, the interest of a person advancing freight insofar as such freight is not repayable in case of loss, and the assured's interest and the charges of any insurance effected, ss 13(1), 14, 18, 19.

Examples of insurable interests

The persons who have an insurable interest have been identified by Hardy Ivamy Marine Insurance, Chapter 4 as:

1
Owner:

(a) 
Ship, MIA s20(3);

(b)
Cargo (terms of the contract of sale, including Sale of Goods Act and Incoterms and time of passing of property); 

(c)
Freight:

I
Ordinary freight (the ship owner);

II
Chartered freight 


(dependent on the charterparty terms):


(i)
shipowner, where payment contingent on an event;


(ii)
shipowner, where advance freight, see MIA s18;


(iii)
charterer of a general ship;

III
Owner’s trading freight, ie profit where shipowner carries own goods in own ship;

2
Mortgagor and mortgagee, MIA s20(1) and (2);

3
Master and crew, MIA s17;

4
Agent, MIA s20(2);

5
Carrier;

6
Lien holders and pawnors;

7
Trustees and executors;

8
Captors, MIA s13(1);

9
Insurer, MIA s15(1);

10
Persons expecting a profit from a marine adventure;

11
Lender of money on bottomry or respondentia, MIA s16;

12
Marina operator. 

Insurable interest at time of loss

The Marine Insurance Act, s12, ameliorates the effect of the common law which required an insurable interest at the time of entering the contract and when the loss occurred. The interest had to be a strict proprietary interest, a legal or equitable interest in the subject matter of the insurance, although the interest need not be continuous:  see Macaura v Northern Assurance Co Ltd [1925] AC 619.

The insured must have an insurable interest at the time of the loss, s12(1):

(1) The assured must be interested in the subject-matter insured at the time of the loss, though he need not be interested when the insurance is effected:

Provided that where the subject-matter is insured ‘lost or not lost,’ the assured may recover although he may not have acquired his interest until after the loss, unless at the time of effecting the contract of insurance the assured was aware of the loss, and the insurer was not.
(2) Where the assured has no interest at the time of the loss, he cannot acquire interest by any act or election after he is aware of the loss.
unless the subject matter is insured ‘lost or not lost’, which is defined in the Act, Rules of Construction, rule 1:

Lost or not lost

1. Where the subject-matter is insured “lost or not lost”, and the loss has occurred before the contract is concluded, the risk attaches unless, at such time, the assured was aware of the loss, and the insurer was not.
But note s57: 

Where the assured has parted with or lost its interest in the subject-matter insured, and has not, before or at the time of so doing, expressly or impliedly agreed to assign the policy, any subsequent assignment of the policy is inoperative: Provided that nothing in this section affects the assignment of a policy after loss.

See NSW Leather v Vanguard Insurance (1991) 25 NSWLR 699 per Handley J at 707F concerning the passing of property in an FOB contract for leather goods to be shipped from Brazil to Sydney, and the container arrived empty with seals intact:

The appellant in this case had an insurable interest prior to loading in the profits it expected  to derive from the safe arrival of the goods in Sydney.  I would also hold that  that it had an insurable interest in the risk that it would pay in good faith for shipping documents relating to goods which had been stolen before loading, or would otherwise suffer loss because the shipping documents were forged or fraudulent.

But see Fuerst Day Lawson Ltd v Orion Insurance Co Ltd [1980] 1 Lloyd’s Rep 656 per Mocatta J at 664 concerning a C&F contract (now CFR under Incoterms 2000) with payment on a letter of credit against documents for scented oil shipped from Indonesia to New York, which was possibly substituted with water before shipment as substitution after loading was not possible.  The insured could not discharge its onus of proof that the scented oil (as opposed to the water) had ever been shipped, so risk under the policy never attached and this fact was sufficient to dismiss the insured’s claim, even though the policy had a  ‘lost or not lost’ clause.

It was argued (but not decided) in Fuerst Day that the earlier decision in Anderson v Morice (1876) 1 App Cas 713 was no longer good law after the passing of the Marine Insurance Act 1906 (UK) s5(2) (see Aust, s11(2)).  In that case a cargo of rice was being loaded and during loading the ship sank. The issue was whether risk had passed to the buyer. The House of Lords held that under the terms of the contract of sale, risk only passed to the buyer when a complete cargo had been shipped and, therefore, the buyer did not have an insurable interest in the goods. See Colonial Insurance Company of New Zealand v Adelaide Marine Insurance Company (1886) 12 App Cas 128 where  the vessel and cargo were lost after loading had begun but before completion of loading. The Privy Council held that risk passed to the buyer as and when any portion of the cargo was loaded on board the vessel and the buyer had an insurable interest in the cargo which was on board the vessel.

The cases can probably be resolved by application of the principle of property and risk passing to the buyer, the terms of the particular contract, and the terms of the policy.

S32(2) provides that the nature and extent of the interest of the assured and the subject matter insured is not required by the Act to be specified in the policy, but s32(3) provides that where the policy designates such subject matter in any general terms, the policy is construed as applying only to the interest intended by the assured to be covered.

The insurable interest must attach, s12, though it can be after the policy is effected, and in some circumstances eg ‘lost or not lost’ (see the schedule to the Act, Rules of Construction, rule 1)  the interest is acquired after the loss occurs provided the party has no knowledge of the loss, s12(2); and see NSW Leather v Vanguard Insurance (1991) 25 NSWLR 699 per Handley J at 707 concerning a buyer under Fob terms, who had:
…an insurable interest prior to loading in the profits it expected to derive from the safe arrival of the goods in Sydney.
As indemnity is the basis of marine insurance,  a person must have an insurable interest at the date of loss.  That interest does not exist if it is still the subject of negotiation, or the interest has been passed to another, s11(1): North of England Oil Cake Co v Archangel Ins Co (1875) LR 10 QB 249, where the goods were sold during the voyage and the bills of lading endorsed to buyers, the ship arrived but the lighter sank during discharge.  Held that as the marine insurance policy had not been assigned to the buyers, the interest still vested with the seller, and on delivery of the goods the seller’s interest ceased.  As a result, the policy was a nullity, and could not be revived by later assignment.
Both a defeasible and contingent interest are insurable, s13, as is a partial interest of any nature, s14.

There are some 12 categories of insurable interest identified in the Act, not all covered here:  for a full discussion see Ivamy, Marine Insurance, 4th edn Butterworths, 1985, p16ff:  The ship, including freight, s20(3); cargo, including mortgagee, consignee or other person with interest, s20(2) and (3), and in payment of freight;  advance freight, including ship and cargo, s18; mortgagor and mortgagee, s20(1); Master and crew wages, s17; the agent, s20(2); carrier; lien holders and pawnors (see maritime liens, Admiralty Act s15); trustees and executors; captors; Insurance including insurers for re-insurance, s15; charges of insurance, s19; persons expecting profit from a marine adventure; lender of money on bottomry or respondentia, s16; marina operator.
Owner of cargo

In an international commercial transaction, it is generally a requirement of the buyer that the cargo is covered by a policy of marine insurance, as it is usually a condition specified in the contract pursuant to the Sale of Goods Act, the Vienna Convention on the International Sale of Goods,  the relevant incoterm, and the letter of credit (which will at least require the insurance certificate).
However,  the question of insurable interest of cargo depends on the contractual term concerning when property or risk passes from the seller to the buyer.
The interest in the insured cargo can be assigned, s21, subject to the conditions set out.

The passing of risk, and property can and often does occur at different times: Soga ss21 – 24; CISG Arts 7(2), 8, 41, 42.

Insurable value

Insurable value is ascertained by the steps in s22 and in respect of insurance on goods and merchandise, s22(d), is the prime cost of the property insured, plus the expenses of and incidental to shipping and the charges of insurance upon the whole.  This can include the following categories:
Freight

The payment of freight is due under the contract of carriage which usually provides that the freight is earned by the carrier as the goods are loaded on to the ship,  and it is payable even though the goods are not delivered, or delivered in a damaged condition. In addition,  the carrier is entitled to exercise a lien over the goods for payment of freight.  Freight includes its components: prime cost, terminal handling charges which may be levied at port of loading and port of discharge, port charges, profits. 

Advance freight

Advance freight is insurable, s18.

Cargo is usually insured under a valued policy, and freight is included in the cost of the cargo:  Thames and Mersey Marine Ins Co Ltd v Pitts, Son and King [1893] 1 QB 476.

Chartered freight

A cargo owner might charter the ship for a bulk cargo,  and  insure his profit freight for this risk if it is advance freight, eg if there was an intention to insure it: The Red Sea  [1895] P 293 and on appeal [1896] P 20.  

The charterparty contract will provide guidance on this,  eg the money advanced to be part payment of freight (insurable) or a cash advance for disbursements (not insurable): Hicks v Shield (1857) 26 LJQB 205 per Lord Campbell at 208.  

To insure an insurable interest, the charterparty should create a definite and binding contract for freight to be payable:  Scottish Shire Line Ltd v London and Provincial Marine and General Ins Co Ltd [1912] 3 KB 1; not necessarily in writing Warre v Miller (1825) 4 B&C 538; and some step has been taken to earn the freight:  Barber v Fleming (1869) LR 5 QB 59. 
Consider the situation of the charterer who has on-sold portion of the bulk cargo, so that the cargo has become the property of a third party:  Kuehne and Nagel Inc v Baiden [1977] 1 Lloyd’s Rep 90. (US Court of Appeals, New York).
Activities:

1
What is an insurable interest?

2
What are the elements of a marine adventure?

3
When is a marine adventure illegal?

4
When does the interest attach?

5
What is a defeasible and a contingent interest?

Disclosure and representations

The underlying principle of marine insurance is uberrimae fidei, or utmost good faith which is set out in the Act: ss23 to 27.

Duty of utmost good faith

It is fundamental that a contract of marine insurance is a contract based upon the utmost good faith. If the utmost good faith is not observed by either party, the contract may be avoided by the other party, s23:

A contract of marine insurance is a contract based upon the utmost good faith, and, if the utmost good faith be not observed by either party, the contract may be avoided by the other party.

This duty of utmost good faith or uberrimae fidei in s23, continues after execution of the contract: Black King Shipping Corp v Massie The ‘Litsion Pride’ (1985) I Lloyd’s Rep 437 where the insured was required to give notice to insurers under war risk trading warranties; see The Captain Panagos (1986) 2 Loyd’s Rep 490; and The Dora (1989) 1 Lloyd’s Rep 69.

The onus of proving breach of the duty is on the insurer:  Williams v Atlantic Assurance Co Ltd 42 Ll L Rep 206; 43 Ll L Rep 177 (CA).

The insurer also has a duty of utmost good faith to the insured.

Disclosure by assured

S24(1) provides that before the contract is completed, the assured must disclose every material circumstance which is known to him. 

However, it should be noted that Part VI (which includes section 18) of the Insurance Act (NSW) no longer applies to contracts of Marine Insurance, by virtue of Regulation 4(1) of the Insurance Regulation 1993. Container Transport International v Oceanic Mutual Underwriting (1984) 1 Lloyd’s Rep 476.  S18 of the Insurance Act NSW previously empowered the Court to excuse a breach in relation to notice but no longer does so, see Regulation 4(1) of the Insurance Regulation (which come into effect on 1 September 1993) which overrides this power. 

The duty was stated in Carter v Boehm (1766) 3 Burr 1905 at 1909 per  Lord Mansfield:
The special facts, upon which the contingent chance is to be computed, lie most commonly in the knowledge of the insured only; the under-writer trusts to his representation, and proceeds upon confidence, that he does not keep back any circumstance in his knowledge, to mislead the underwriter into a belief that the circumstance did not exist, and to induce him to estimate the risque, as if it did not exist.

The assured has a positive duty to disclose all material circumstances which is known to the assured, and which the assured is deemed to know as it ought to be known in the ordinary course of business: s24(1); Berger and Light Diffusers Pty Ltd v Pollock (1973) 2 Lloyd’s Rep 442 concerning a shipment of steel injection moulds where the assured’s agents knew the bill of lading was claused ‘unprotected’, ‘second hand’, and ‘insufficiently packed’, and the assured was deemed to have that knowledge; Container Transport International Inc v Oceanus Mutual Underwriting Association (Bermuda) Ltd [1982] 2 Lloyd’s Rep 178; [1984] 1 Lloyd’s Rep 476 (CA) concerning container insurance and a refusal by insurers to pay claims having alleged non-disclosure and misrepresentation.  The question was whether the insurers could avoid the policy.  The case also dealt with the question of the ‘influence’ of the information on the insurer, acting as a prudent insurer rather than particular insurer: see Container Transport per Parker LJ at 510. 
A material circumstance is one which would influence the judgment of a prudent insurer in fixing the premium or deciding whether to take the risk: s24(2).  See Visscher Enterprises Pty Ltd v Southern Pacific Ins Co Ltd [1981] Qd R 561 concerning a vessel where the dispute was whether it was unseaworthy because of a hole in a bulkhead, and whether that was material, whether it would cause an insurer to refuse policy or increase premium.  The period for testing seaworthiness is at the commencement of the voyage.
‘Prudent insurer’ was considered in Associated Oil Carriers Ltd v Union Insurance Society of Canton Ltd [1917] 2 KB 184 concerning German charterers of a ship on 31 July 1914.

However,  there are circumstances which do not need to be disclosed, see s24(3):

(3)
In the absence of inquiry the following circumstances need not be disclosed, namely:


(a)
Any circumstance which diminishes the risk;


(b)
Any circumstance which is known or presumed to be known to the insurer. The insurer is presumed to know matters of common notoriety or knowledge, and matters which an insurer in the ordinary course of his business, as such, ought to know;


(c)
Any circumstance as to which information is waived by the insurer;


(d)
Any circumstance which it is superfluous to disclose by reason of any express or implied warranty.

Disclosure by agent

The assured’s insurance broker also has a duty to disclose: s25.

Most insurances are, of course, effected by brokers who are the agents of the assured. Section 25 provides that the agent must disclose to the insurer: 

Every material circumstance which is known to himself, and an agent to ensure it is deemed to know every circumstance which in the ordinary course of business ought to be known by, or to have been communicated to, him; and 

Every material circumstance which the assured is bound to disclose, unless it comes to his knowledge too late to communicate it to the agent.  Every material representation made by the assured or by the agent of the assured to the insurer during the negotiations for the contract, and before the contract is completed, must be true, and if any be untrue, s26(1) provides that the insurer may avoid the contract. 

S25 of the Marine Insurance Act provides: 

Subject to the provisions of the preceding section as to circumstances which need not be disclosed, where an insurance is effected for the assured by an agent, the agent must disclose to the insurer –

(a) every material circumstance which is known to himself, and an agent to insure is deemed to know every circumstance which in the ordinary course of business ought to be known by, or to have been communicated to him; and 

(b) every material circumstance which the assured is bound to disclose, unless it come to his knowledge too late to communicate it to the agent. 

In summary, there is an obligation on the assured and the broker to disclose every material circumstance:

the assured knows about or should know about in the ordinary course of business; and 

the broker knows about or should know about in the ordinary course of business; and 

that ought, in the ordinary course of business, to have been communicated to it by the assured. 

See Helicopter Resources Pty Ltd v Sun Alliance Australia Ltd (The ‘Icebird’)  (Unreported, Sup Ct Vic 1991); Sharp v Sphere Drake Insurance Plc (The ‘Moonacre’) [1992] 2 Lloyd's Rep 501, which held that the broker owes the assured a duty to make positive inquiries of the assured to uncover information that might prove material.

Representations pending negotiation of contract
The types of representations made by the assured or his agent in the period before the agreement being made, expressed as pending negotiation of the contract are set out in s26:

(1)
Every material representation made by the assured or his agent to the insurer during the negotiations for the contract, and before the contract is concluded, must be true. If it be untrue the insurer may avoid the contract.

(2)
A representation is material which would influence the judgment of a prudent insurer in fixing the premium, or determining whether he will take the risk.

(3)
A representation may be either as to a matter of fact, or as to a matter of expectation or belief.

(4)
A representation as to a matter of fact is true, if it be substantially correct, that is to say, if the difference between what is represented and what is actually correct would not be considered material by a prudent insurer.

(5)
A representation as to a matter of expectation or belief is true if it be made in good faith.

(6)
A representation may be withdrawn or corrected before the contract is concluded.

(7)
Whether a particular representation be material or not is, in each case, a question of fact.

There are four issues for a prospective insured concerning representations to an insurer during the negotiations:
1
The representation is material;

2
it is a fact;

3
it is an expectation or belief;
4
must be a truthful answer to any question asked by the insurer regardlkess of whether it is material.

See The ‘Bedouin’ [1894] P 1 per Lord Esher:

The Assured is not bound to tell the insurer what the law is.  He is bound to tell him, not every fact, but every material fact…if he is asked a question – whether a material fact or not – by the underwriters, he must answer it truly.  If he answers it falsely, with intent to deceive, though it may not be a material fact, it will vitiate the policy.

See Container Transport International Inc v Oceanus Mutual Underwriting Association (Bermuda) Ltd [1982] 2 Lloyd’s Rep 178; [1984] 1 Lloyd’s Rep 476 (CA) where the insurer avoided the policy under s24(1). 
However, since Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1995] 1 AC 501, a material non-disclosure may only be grounds for avoidance by an insured who is subjectively induced into the contract.

The misrepresentation must be made before the contract is concluded.

Activity:

Where there is non-disclosure by:

(a)
the insured;

(b)
the broker;

what is the test for determining whether a fact or circumstance is material?
Warranties

The warranties made by the insured in relation to the risk to be insured are are fundamentally important, and are set out in ss39 to 47. 

In Bank of Nova Scotia v Hellenic Mutual War Risk Association (Bermuda) Ltd (The Good Luck) [1992] 1 AC 233, 263 it was held that a warranty in marine insurance is equivalent to a condition precedent in general contract law. 

A warranty may be expressed or implied and a marine policy can contain examples of both. The nature of a warranty is set out in s39:

(1) A warranty, in the following sections relating to warranties, means a promissory warranty, that is to say a warranty by which the assured undertakes that some particular thing shall or shall not be done, or that some conditions shall be fulfilled, or whereby he affirms or negatives the existence of a particular state of facts.
(2) A warranty may be express or implied.

Warranties are usually created by the word ‘warranty’ or ‘warranted’, and the nature of the warranty is a question of construction of the policy as a whole. No particular form of words is required: s41(1).

The Act sets out what are and what are not warranties under the Act, see the following paragraphs.

Warranties are considered so important by the Act, that if a warranty is not complied with, (even if irrelevant to the loss), subject to any express provision in the policy, the insurer is discharged from liability from the date of breach of warranty, but without prejudice to any liability incurred by such insurer before that date, so that the insurer is automatically discharged from all future liability: s39(3).

Breach of warranty can be excused by the Act, s40(1):

When breach of warranty excused


(1)
Non‑compliance with a warranty is excused when, by reason of a change of circumstances, the warranty ceases to be applicable to the circumstances of the contract, or when compliance with the warranty is rendered unlawful by any subsequent law.

So that breach of warranty is excused by the Act when, by reason of a change of circumstances, the warranty is rendered unlawful by any subsequent law.

Trivial and inadvertent breaches will discharge the insurer’s liability under the policy.  are sufficient to trigger the insurer’s discharge of liability. The breach cannot be remedied: s40(2):

Where a warranty is broken, the assured cannot avail himself of the defence that the breach has been remedied, and the warranty complied with, before loss.

The rules of strict compliance apply to both express and implied warranties.
A breach of warranty may be waived by the insurer under s40(3) but the insurer does not have to elect to avoid further liability:



(3)A breach of warranty may be waived by the insurer. 

Express warranties

Warranties consist of express warranties included in the policy by the parties and can override implied warranties, and are used to define the risk in a more exact way.  For example,  an underwriter being asked to insure bulk oil carriers will want to exclude loss from potential hostilities in the Persian Gulf, and exclude that geographical area, unless additional premium is paid. Other restrictions can include anything which might arise from time to time which the underwriter considers to be a risk it is not prepared to take, or not take without additional premium.

Express warranties are set out in s41:


(1)
An express warranty may be in any form of words from which the intention to warrant is to be inferred.


(2)
An express warranty must be included in, or written upon, the policy, or must be contained in some document incorporated by reference into the policy.


(3)
An express warranty does not exclude an implied warranty, unless it be inconsistent therewith.
Warranty of neutrality

A Warranty of neutrality is expressly warranted by s42, and this is important in the context of cargo being seized by a foreign State in the event of hostilities:
(1)
Where insurable property, whether ship or goods, is expressly warranted neutral, there is an implied condition that the property shall have a neutral character at the commencement of the risk, and that, so far as the assured can control the matter, its neutral character shall be preserved during the risk.

(2)
Where a ship is expressly warranted neutral there is also an implied condition that, so far as the assured can control the matter, she shall be properly documented, that is to say, that she shall carry the necessary papers to establish her neutrality, and that she shall not falsify or suppress her papers, or use simulated papers. If any loss occurs through breach of this condition, the insurer may avoid the contract.
Warranty of good safety

There may be a warranty of good safety, s44:



Where the subject‑matter insured is warranted well or in good safety on a particular day, it is sufficient if it be safe at any time during that day.
Warranty of seaworthiness of ship

In a voyage policy there is a warranty implied by the Act that at the commencement of the voyage the ship shall be seaworthy for the purpose of the particular adventure insured, s45:

(1)
In a voyage policy there is an implied warranty that at the commencement of the voyage the ship shall be seaworthy for the purpose of the particular adventure insured.

(2)
Where the policy attaches while the ship is in port, there is also an implied warranty that she shall, at the commencement of the risk, be reasonably fit to encounter the ordinary perils of the port.

(3)
Where the policy relates to a voyage which is performed in different stages, during which the ship requires different kinds of or further preparation or equipment, there is an implied warranty that at the commencement of each stage the ship is seaworthy in respect of such preparation or equipment for the purposes of that stage.

(4)
A ship is deemed to be seaworthy when she is reasonably fit in all respects to encounter the ordinary perils of the seas of the adventure insured.

(5)
In a time policy there is no implied warranty that the ship shall be seaworthy at any stage of the adventure, but where, with the privity of the assured, the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss attributable to unseaworthiness.

S45(5) provides that where the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss attributable from seaworthiness. In Compania Maritima San Basilio SA v Oceanus Mutual Underwatering Association (Bermuda) Limited (1977) 2 QB 49, at 64 it was said that to be disentitled from recovering, the assured must have made not only the facts constituting the unseaworthiness but also knowledge that these facts rendered the ship unseaworthy. 

Warranty of legality

S47 provides that there is a warranty implied that the marine adventure insured is a lawful one and that, so far as the assured can control the matter, the adventure shall be carried out in a lawful manner. 

What are not warranties

No warranties are given about nationality, s43:

There is no implied warranty as to the nationality of a ship, or that her nationality shall not be changed during the risk.

or that the goods (as opposed to the ship) are seaworthy, s46:

(1)
In a policy on goods or other movables there is no implied warranty that the goods or movables are seaworthy.

(2)
In a voyage policy on goods or other movables there is an implied warranty that at the commencement of the voyage the ship is not only seaworthy as a ship, but also that she is reasonably fit to carry the goods or other movables to the destination contemplated by the policy.

Activity:

What is a warranty and what is the effect of a breach of warranty?

The Premium 

The insurer is not bound to issue the policy until payment or tender of the premium, s58. 

See ss 58, 59 and 60 concerning when the premium is payable:

Unless otherwise agreed, the duty of the assured or his agent to pay the premium, and the duty of the insurer to issue the policy to the assured or his agent, are concurrent conditions, and the insurer is not bound to issue the policy until payment or tender of the premium.

The broker is directly responsible to the insurer for the premium, s59(1). The insurer, however, remains directly responsible for the amount which may be payable under the policy. See Con Stan Industries of Australia Pty Limited v Norwich Winterthur Insurance (Australia) Limited (1986) 160 CLR 226.

Where the policy effected by the broker actually acknowledges the receipt of the premium, such acknowledgment is, in the absence of fraud, conclusive as between the insurer and the assured, but not as between the insurer and the broker: s60.

Where a marine policy effected on behalf of the assured by a broker

acknowledges the receipt of the premium, such acknowledgment is, in the absence of fraud, conclusive as between the insurer and the assured, but not as between the insurer and broker.

Which is important in international trade where the insurance certificate or policy is one of the documents which has to be provided to satisfy the letter of credit, where payment id made for the documents.

And see Bankers & General Insurance Co v Brockdorf  9 Ll L Rep 556 and 10 Ll L Rep 22 concerning insurance slips, which were said to be offers, and the issue of a policy,  which evidences the contract.  The question for determination was the payment of the premium and the consequences that could arise.    

The insurance risk can be re-insured by the underwriter, s15:


(1)
The insurer under a contract of marine insurance has an insurable interest in his risk, and may re‑insure in respect of it.


(2)
Unless the policy otherwise provides, the original assured has no right or interest in respect of such re‑insurance.

Return of premium is dealt with in ss88 (enforcement of return), 89 (return by agreement) and 90 (return for failure of consideration).

The question of what is a reasonable premium is a question of fact , s94.
Double insurance and under insurance

While considering the topic of insurance premiums,  an issue to consider is what happens when there is double insurance, s38, or under insurance, s87.

Although any number of policies can be taken out by an assured on the same adventure and interest, should the sums insured exceed the indemnity allowed by the Act then the assured is said by s38(1) to be over insured by "double insurance". In the event of double insurance, while the assured can recover under any one of the policies, the assured has no entitlement to receive any sum in excess of the indemnity allowed by the Act.  See s38:

(1)
Where two or more policies are effected by or on behalf of the assured on the same adventure and interest or any part thereof, and the sums insured exceed the indemnity allowed by this Act, the assured is said to be over‑insured by the double insurance.

(2)
Where the assured is over‑insured by double insurance:

(a)
the assured, unless the policy otherwise provides, may claim payment from the insurers in such order as he may think fit, provided that he is not entitled to receive any sum in excess of the indemnity allowed by this Act;

(b)
where the policy under which the assured claims is a valued policy, the assured must give credit, as against the valuation, for any sum received by him under any other policy, without regard to the actual value of the subject‑matter insured;

(c)
where the policy under which the assured claims is an unvalued policy, he must give credit, as against the full insurable value, for any sum received by him under any other policy;

(d)
where the assured receives any sum in excess of the indemnity allowed by this Act, he is deemed to hold such sum in trust for the insurers, according to their right of contribution among themselves.

Double insurance is to be contrasted with "under insurance". In the case of under insurance, an assured is insured for an amount less than the insurable value or, in the case of a valued policy, for an amount less than the policy valuation. Section 87 provides that in such circumstances the assured is deemed to be his own insurer in respect of the uninsured balance, s87:

Where the assured is insured for an amount less than the insurable value, or, in the case of a valued policy, for an amount less than the policy valuation, he is deemed to be his own insurer in respect of the uninsured balance.

These sections should also be considered with ss86 (right of contribution) and 90 (return for failure of consideration).

Activity:

When a claim is accepted by the insurer, what happens if there is:

(a)
double insurance;

(b)
under insurance?

The Policy
When contract deemed concluded

A contract is deemed concluded under s27:


A contract of marine insurance is deemed to be concluded when the proposal of the assured is accepted by the insurer, whether the policy be then issued or not; and for the purpose of showing when the proposal was accepted, reference may be made to the slip or covering note or other customary memorandum of the contract.

So that if something material arises between the time the underwriter initials the insurance slip and signs the policy, but is not communicated to the underwriter, the underwriter cannot avoid the policy: Berger and Light Diffusers Pty Ltd v Pollock [1973] 2 Lloyd’s rep 442; Niger Co Ltd v Guardian Assurance Co Ltd (1922) 13 Ll L Rep 75 (HL) concerning excessive accumulation of goods at a warehouse at Burutu due to shortage of shipping space, which occurred after the policy was effected.  The House of Lords held that there was no non-disclosure as non-disclosure was only relevant to the formation of the contract, after which no further disclosure was necessary.  Lord Sumner at 82:

There remains the question of non-disclosure.  The object of disclosure being to inform the underwriter’s mind on matters immediately under his consideration, with reference to the taking or refusing of a risk then offered to him, I think it would be going beyond the principle to say that each and every change in an insurance contract creates an occasion on which a general disclosure becomes obligatory, merely because the altered contract is not the unaltered contract, and therefore the alteration is a transaction as the result of which a new contract of insurance comes into existence.  This would turn what is an indispensable shield for the underwriter into an engine of oppression against the assured. 

The form and types of marine insurance policies are set out in ss28 to 35, with rules for construction of the policy: s36; and the premium in s37.  

The policy must be in writing and can be executed and issued at the time of the contract or afterwards, otherwise it is inadmissible in evidence: s28.  The policy underlying this rule is in fact the protection of State revenue, ie stamp duty payable on the face of the policy.
Section 28 provides that subject to the provisions of any Act, a contract of Marine Insurance is inadmissible in evidence in an action for the recovery of a loss under the contract unless it is embodied in a Marine Policy in accordance with the Act. 

Although it may take any form, and not necessarily the form in Schedule One in the Act, s29 provides what a marine policy must specify: 

A marine policy must specify:

(a)
the name of the assured, or of some person who effects the insurance on his behalf:

(b)
the subject‑matter insured and the risk insured against:

(c)
the voyage, or period of time, or both, as the case may be, covered by the insurance:

(d)
the sum or sums insured:

(e)
the name or names of the insurers.

And see Samuel & Co v Dumas The ‘Gregorios’ 11 Ll L Rep 214, 12 Ll L Rep 73, 463; 13 Ll L Rep 105, 140, 503 (CA); 17 Ll L Rep 46, 67, 217 (HL); 18 Ll L Rep 211; [1924] AC 431.
A marine policy must also be signed by or on behalf of the insurer: s30(1); and the subject matter insured must be designated in the policy with reasonable certainty: s32(1). 

Where the policy is subscribed by or on behalf of two or more insurers, each subscription, unless the contrary be expressed, constitutes a distinct contract with the assured: s30(2). 

The subject matter must also be designated, s32:

(1)
The subject‑matter insured must be designated in a marine policy with reasonable certainty.

(2)
The nature and extent of the interest of the assured in the subject‑matter insured need not be specified in the policy.

(3)
Where the policy designates the subject‑matter insured in general terms, it shall be construed to apply to the interest intended by the assured to be covered.

(4)
In the application of this section regard shall be had to any usage regulating the designation of the subject‑matter insured.

though note the Rules for Construction, Rule 17 which excludes deck cargo and live animals: 

Goods
17.
The term “goods” means goods in the nature of merchandise, and does not include personal effects or provisions and stores for use on board.


In the absence of any usage to the contrary, deck cargo and living animals must be insured specifically, and not under the general denomination of goods. 

However,  also see Cogsa 1991 (Cth) amended Hague Rules concerning deck cargo and ‘goods’ in Arts 2 and 6A:

ARTICLE 2

1.
Subject to the provisions of this Article and Articles 6 and 6A, under every contract of carriage of goods by sea the carrier, in relation to the loading, handling, stowage, carriage, custody, care and discharge of such goods, shall be subject to the responsibilities and liabilities, and entitled to the rights and immunities, set out in these Rules.
2.
For paragraph 1 of this Article, “goods” includes goods (except live animals) carried on or above deck.

3.
However, if the shipper has specific stowage requirements for goods carried on or above deck, then, for paragraph 1 of this Article to apply, the shipper must tell the carrier in writing of those requirements at or before the time of booking the cargo.

4.
Despite Article 4bis, if a carrier carries goods on or above deck contrary to an express agreement with the shipper of the goods made at or before the time of booking the cargo, then, for any loss or damage to the goods that results solely from the goods being carried on or above deck, the carrier is not entitled:


(a)
to any exception or exemption under these Rules; or


(b)
to any limit provided by these Rules to its liability for the loss or damage.

[NOTE: Article 6A allows a shipper and a carrier to agree that these Rules do not apply to certain kinds of cargo that must be carried on deck—see that Article.]

ARTICLE 6A

1.
A shipper of goods and the carrier of the goods may agree in writing, at or before the time the cargo is booked, that these Rules do not apply to the carriage of the goods if:


(a)
the goods must be carried on deck; and


(b)
the character or condition of the goods reasonably justifies a special agreement regarding the carriage of the goods on deck.

2.
In paragraph 1, goods:


(a)
does not include containerised goods (that is, goods that are carried in or on cellular equipment that is capable, after the goods are loaded into or onto it, of being carried in the standard cell guides of a cellular container ship, whether or not the equipment in or on which the goods are loaded is carried within such cell guides during its carriage by sea); and


(b)
includes breakbulk cargo (including breakbulk cargo that is too large to fit into the standard cell guides of a cellular container ship even if cellular equipment of some kind is used to carry it).

[NOTE:
The standard cell guides of a cellular container ship are designed primarily to hold containers measuring either 20 feet by 8 feet by 8 feet 6 inches, or 40 feet by 8 feet by 8 feet 6 inches (although they may be able to accommodate other kinds of standard cellular equipment).


3.
An agreement under this Article has effect only if the sea carriage document for the carriage of the goods bears a statement endorsed on its face that the shipper and the carrier have entered into it.


4.
This Article applies to all shipments of goods referred to in paragraph 1, including ordinary commercial shipments made in the ordinary course of trade.
Choice of law and jurisdiction

The choice of law and jurisdiction is a contractual matter under the Act, s93(1):

Where any right, duty or liability would arise under a contract of marine insurance by implication of law, it may be negatived or varied by express agreement, or by usage, if the usage be such as to bind both parties to the contract.
See the concerns expressed in the Australian Law Reform Commission Report 91 on Marine Insurance ALRC about the benefits of reform of the Act in Australia being negatived by choice of foreign law and jurisdiction clauses.
Provisions for Notice 

At common law, where a policy contains a clause (which is a condition precedent) as to the time within which notice of loss must be given, the insured must give notice of the loss within the prescribed time. If the insured fails to do this he will be precluded from enforcing the policy, even though circumstances beyond his control have rendered it impossible for him to give the notice within the prescribed time, and it has, in fact, been given at the earliest opportunity, Ivamy, General Principles of Insurance Law, 6th Edition p425. 

However, the common law rules in relation to notice of loss have been modified by legislation in Australia at both federal and state levels, in particular the Insurance Act NSW, s18 provides as follows: 

... if it appears to the Court that a failure by the insured to observe or perform a term of condition of the contract of insurance may reasonable be excused on the ground that the insurer was not prejudiced by the failure, the Court may order that the failure be excused. 

It must be noted however, that s18 of the Insurance Act  NSW is remedial only and does not remove the insurers right to deny liability even where the insurer has not been prejudiced.

It also should be noted that the remedy available to an insured in section 18 of the Insurance Act NSW is discretionary and all the circumstances relating to the loss and the extent to which an insurer is prejudiced must be examined by the Court if an insured seeks to rely on this section. 

Types of policy

There are various types of Marine Insurance Policies under the Act: 

Voyage Policy

A Voyage Policy is defined in s31:
(1)
Where the contract is to insure the subject‑matter at and from, or from one place to another place or to other places, the policy is called a voyage policy…

See Industrial Waxes Inc v Brown [1958] 2 Lloyd’s Rep 626 concerning cover from port of shipment to inland destination where there was a long delay in the port waiting for transhipment to inland transport, and the goods were destroyed by fire in the warehouse.  The relevant clause stated:
This insurance shall in no case be deemed to cover loss damage or expense proximately caused by delay or inherent vice or nature of the subject matter insured.

And there was a Note on the insurance certificate:

NOTE – It is necessary for the assured to give prompt notice to underwriters when they become aware of an event for which they are ‘held covered’ under this policy and the right to such cover is dependent on compliance with this obligation.

And also typed on the certificates were the words:

Includes risk for additional thirty days after discharge from vessel.

The US Court of Appeals (Second Circuit) held that although the goods were covered during transport, they were not covered ‘whilst in store at port of discharge’.

See Hewitt v London General Ins Co 23 Ll L Rep 243 where the cargo was lost during a deviation.

And Niger Co v Guardian Assurance Co 1 Ll L Rep 13, 641; 3 Ll L Rep 164 ; 4 Ll L Rep 208; 4 Ll L Rep 292, 230; 5 Ll L Rep 11, 249, 306; 6 Ll L Rep 239; 8 Ll L Rep 502; 9 Ll L Rep 45; 13 Ll L Rep 75 (HL) where there was a voyage policy and the goods were lost during a fire while awaiting re-shipment.  The goods had not been appropriated to the particular destination (and there was concealment of a material fact).  The case also considered the effect of delay, s48 (UK) and s54 (Cth).
And see the terms and conditions in the ICC cargo clauses concerning cover whilst in warehouse and during delay.
Time Policy

A time policy is defined in s31(1)as a policy where the contract is to ensure the subject matter for a definite period of time:

(1)…and where the contract is to insure the subject‑matter for a definite period of time the policy is called a time policy.
And s31(2) provides:

(2)
A time policy which is made for any time exceeding twelve months is invalid. Provided that a time policy may contain an agreement to the effect that, in the event of the ship being at sea or the voyage being otherwise not completed on the expiration of the policy, the subject‑matter of the insurance shall be held covered until the arrival of the ship at her destination, or for a reasonable time thereafter not exceeding thirty days; and the policy shall not be invalid on the ground only that by reason of such agreement it may become available for a period exceeding twelve months.

See Coast Ferries Ltd v Century Insurance Co of Canada The ‘Brentwood’ [1973] 2 Lloyd’s Rep 232; Portvale Steamship Co v Roayal Exchange Assurance Corp 43 Ll L Rep 161; Compania Maritima San Basilio SA v The Oceanus Mutual Underwriting Assoc (Bermuda) Ltd The ‘Eursthenes [1976] 2 Lloyd’s Rep 171 per Lord Denning at 176, 177:

The shipowners submitted that the insurance here was not for a ‘definite period of time’ within …the Act: because it continued indefinitely until determined by one side or the other.  The association submit that the insurance was for a ‘definite period of time’, namely until Feb. 20, 1972: and the fact that it continued after it did not make it any the less a time policy.

For over a century now these clubs have insured vessels for a stated period of less than a year, but renewable from year to year.  This was done so that they should comply with the Stamp Acts…

If made for a stated period of less than a year, they were held to be valid, even though renewable from year to year…and even though they contained a continuation clause continuing the cover (after the stated period) until the end of the current voyage…Such policies complied with …the Marine Insurance Act. 

And see the requirement for seaworthiness under a time policy in s45(5):

(5)
In a time policy there is no implied warranty that the ship shall be seaworthy at any stage of the adventure, but where, with the privity of the assured, the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss attributable to unseaworthiness.

Mixed policies

A policy may be for both voyage and time, s31(1):

 (1)…A contract for both voyage and time may be included in the same policy.
Valued Policy

Policies may be valued or unvalued, s33(1). A valued policy specifies the agreed value of the insured goods, s33(2):
(2)
A valued policy is a policy which specifies the agreed value of the subject‑matter insured.

(3)
Subject to the provisions of this Act, and in the absence of fraud, the value fixed by the policy is, as between the insurer and assured, conclusive of the insurable value of the subject intended to be insured, whether the loss be total or partial.

(4)
Unless the policy otherwise provides, the value fixed by the policy is not conclusive for the purpose of determining whether there has been a constructive total loss.

See Ross v The Adelaide Marine Assurance Co [1970] VR 232 where the weight of the goods was identified but not their value which was to be ascertained.  This also involved an open policy.
In the absence of fraud, the value fixed by the Policy is, as between the insurer and the assured, conclusive of the insurable value of the subject intended to be assured, whether the loss be total or partial.  See
Papadimidimitriou v Henderson (1939) 64 Lloyd’s Rep 345. 

Unvalued Policy

An unvalued policy does not specify the value of the subject matter insured,  s34, but, subject to the limit of the sum insured, leaves the insurable value to be subsequently ascertained in the manner specified in the Act: see ss73 to 77; and see Berger and Light Diffusers Pty Limited v Pollock (1973) 2 Lloyd’s Rep 442, QBD ; Randell v Atlantica Ins Co Ltd (1983) 80 FLR 253 where there was no evidence of agreement about the value of the vessel.

Floating Policy

A floating policy describes the insurance in general terms and leaves the name of the ships and other particulars to be defined as subsequent declarations, s35: Ionides and Chapeurouge v The Pacific Fire and Maritime Insurance Co (1891) Ll L Rep 6 QB 674.

Named Policy 

A named policy is a policy where the adventure is limited to the ship named in the policy. 

Open Cover

Open cover is not defined in the Act, but operates in a similar manner to a floating policy.  See Schmitthoff  Export Trade, 9th edn, Stevens 1990, p497 – 498; and Berger & Light Diffusers Pty Ltd v Pollock [1973] 2 Lloyd’s Rep 442.

For a case where the policy had not yet issued and the goods were shipped under a certificate, see AC Harper & Co Ltd v Mackechnie & Co [1925] 2 KB 423.

Institute cargo clauses

The Institute clauses have, since the establishment of the Institute of London Underwriters in 1884, formed the basis of most marine insurance policies in Australia. 

Cargo cover in Australia is generally based on one of three sets of policy clauses: the Institute Cargo Clauses (ICC) (A), (B), and (C). The ICC(A) provide ‘all risks’ cover, subject to specified exclusions. The ICC(B) and ICC(C) provide cover for named risks, subject to the same exclusions. The list of risks covered in ICC(C) is a sub-set of those in ICC(B).

Copies of ICC clauses, and an American cargo clause are in the attachments.

The exclusions in the Institute cargo clauses can be negotiated, for example a common change concerns inherent vice or delay for perishable goods, which may be deleted in consideration of  additional premium, to include inherent vice and delay.  Another amendment in the meat industry relates to rejection by the inspection authority in the country of import, eg the US, Korea and Japan. Institute clauses exist for particular cargos such as coal, frozen meat, oil, rubber and steel, and for particular types of transport such as containers.
Activities:

Distinguish between:

(a)
a valued policy; and 

(b)
an unvalued policy.

The Voyage
The voyage is dealt with in ss48 to 55.

Implied condition as to the commencement of risk

There is an implied condition as to the commencement of risk, s48(1):

(1)
Where the subject‑matter is insured by a voyage policy at and from or from a particular place, it is not necessary that the ship should be at that place when the contract is concluded, but there is an implied condition that the adventure shall be commenced within a reasonable time, and that if the adventure be not so commenced the insurer may avoid the contract.

Though importantly,  the implied condition can be negatived, s48(2):

(2)
The implied condition may be negatived by showing that the delay was caused by circumstances known to the insurer before the contract was concluded, or by showing that he waived the condition.

Reasonable time in 48(1) is defined in s94 as being a question of fact.  The Rules for Construction, rules 2, 3 and 4 apply to explain the construction of s48:
From
2.
Where the subject‑matter is insured “from” a particular place, the risk does not attach until the ship starts on the voyage insured.

At and from

[Ship.]

3
(a)
Where a ship is insured “at and from” a particular place, and she is at that place in good safety when the contract is concluded, the risk attaches immediately.


(b)
If she be not at that place when the contract is concluded the risk attaches as soon as she arrives there in good safety, and, unless the policy otherwise provides, it is immaterial that she is covered by another policy for a specified time after arrival.

[Freight.]


(c)
Where chartered freight is insured “at and from” a particular place and the ship is at that place in good safety, when the contract is concluded the risk attaches immediately. If she be not there when the contract is concluded, the risk attaches as soon as she arrives there in good safety.


(d)
Where freight, other than chartered freight, is payable without special conditions and is insured “at and from” a particular place, the risk attaches pro rata as the goods or merchandise are shipped; provided that if there be cargo in readiness which belongs to the ship‑owner, or which some other person has contracted with him to ship, the risk attaches as soon as the ship is ready to receive such cargo.

From the loading thereof

4.
Where goods or other movables are insured “from the loading thereof,” the risk does not attach until such goods or movables are actually on board, and the insurer is not liable for them while in transit from the shore to the ship.
See De Wolf v Archangel Marine Ins Co (1874) LR 9 QB 451 where there was an ‘at and from’ policy and the court held there was an unreasonable delay as what had commenced as a summer voyage and risk became a winter risk, allowing the underwriter to avoid the policy; see also Maritime Ins Co v Stearns [1901] 2 KB 912.
In Bah Lias Tobacco and Rubber Estates v Volga Ins Co Ltd (1920) 3 Ll L Rep 155 the question of unreasonable delay arose when the cargo of tobacco was lost by fire, and the defendant argued that as a result of the delay the risk never attached:


…because the goods could not be said to have been lying there awaiting shipment when there had been a delay in the commencement of the venture, and which had voided the policy.  The goods were covered (he submitted) only while they were there ‘for the purposes of the insured shipment’ – if there for any other purposes they were not covered.

Mr Justice SHEARMAN said that if the position was that the parties could not get a ship to take the cargo away, how was he to say that the adventure was not commenced within a reasonable time?
Mr LECK (for the defendant) said he could not giv evidence as to the availability of tonnage at the time; but it did appear that there was a long and unexplained delay, and it was for the assured to justify it.
Mr SCHILLER (for the plaintiffs)said that in these tobacco insurances, if there was undue delay the assured kept his policy alive by paying an extra premium, and here an additional premium was paid after the fire in respect of delay. 

Judgment was given for the plaintiff, at 202.
Alteration of port of departure

An alteration in the port of departure means that the risk does not attach and the insurer is not liable, s49:

Where the place of departure is specified by the policy, and the ship instead of sailing from that place sails from any other place, the risk does not attach.

However, this restriction is unusual in a modern policy, which is usually stated to be from a geographical area, eg – Any Australian Port.  See the sample marine policy in the attachments.

In addition,  the carrier will include a liberty clause in the bill of loading which gives it the right to load at another port than as originally agreed by the cargo owner.  An example is where manufactured goods are to be exported from Adelaide,  but in fact the ship loads the cargo in Melbourne, and the goods are shipped by rail or road from Adelaide to Melbourne.  However,  that practice is well known as Adelaide is not a common port of call and most Adelaide cargo is loaded or unloaded at Melbourne.

Sailing for different destination

Where the ship sails for a different destination the risk does not attach, s50:

Where the destination is specified in the policy, and the ship, instead of sailing for that destination, sails for any other destination, the risk does not attach.

However,  modern insurance practice takes account of shipping practice, particularly in regular liner services, where the sailing for a different destination can arise in a similar situation to the Adelaide example,  and the carrier’s authority to carry to a different destination arises during the voyage and arises under the liberty clause in the bill of lading, also see s51.  The underwriter recognizes that the cargo owner has no control over the carrier’s voyage.  An example is where containers of wool are destined for Brindisi in Italy where there are rolling industrial stoppages and a long line of ships waiting to discharge cargo.  Rather than delay the ship, the ship carries the cargo onto Hamburg where it is discharged.  However,  such a liberty in the carriage and the insurance does not apply to charterparties unless expressly allowed in the marine policy.
See Nima SARL v The Deves Insurance Public Co Ltd The ‘Prestroika’ [2003] 2 Lloyd’s Law Rep 327 where the insurers alleged the insured was the victim of phantom ship fraud so that risk never attached.

Change of voyage

There is said to be a ‘change of voyage’ where, after the commencement of the risk, the destination of the ship is voluntarily changed from the destination contemplated by the policy, S51(1):

(1)
Where, after the commencement of the risk, the destination of the ship is voluntarily changed from the destination contemplated by the policy, there is said to be a change of voyage.

This is not to be confused with ‘deviation’ which is covered by s52. In the case of a "change of voyage", unless the policy provides otherwise, the insurer is discharged from liability as from the time of change "that is to say, as from the time when the determination to change it is manifested" and it is immaterial that the ship may not in fact have left the course of voyage contemplated by the policy when the loss occurs, s51(2):

(2)
Unless the policy otherwise provides, where there is a change of voyage, the insurer is discharged from liability as from the time of change, that is to say, as from the time when the determination to change it is manifested; and it is immaterial that the ship may not in fact have left the course of voyage contemplated by the policy when the loss occurs.

Deviation

There is a "deviation" from the voyage contemplated by the policy where the course of the voyage is specifically designated by the policy and that course is departed from or where the course of the voyage is specifically designated by the policy, but the usual and customary course is departed from, s52:

(1)
Where a ship, without lawful excuse, deviates from the voyage contemplated by the policy, the insurer is discharged from liability as from the time of deviation, and it is immaterial that the ship may have regained her route before any loss occurs.

(2)
There is a deviation from the voyage contemplated by the policy:

(a)
where the course of the voyage is specifically designated by the policy, and that course is departed from; or

(b)
where the course of the voyage is not specifically designated by the policy, but the usual and customary course is departed from.

(3)
The intention to deviate is immaterial; there must be a deviation in fact to discharge the insurer from his liability under the contract.

In the case of a "deviation" the intention to deviate is immaterial: there must be a deviation in fact if the insurer is to be discharged from liability under the contract but, should there be such a deviation, if it takes place without lawful excuse then the insurer is discharged from liability as from the time of deviation and it is immaterial if the ship may have regained its route before any loss occurs: Hewitt v London General Ins Co 23 Ll L Rep 243.
Delay

Where the policy is a voyage policy, the adventure insured must be prosecuted throughout its course with reasonable dispatch and if, without lawful excuse it is not so prosecuted then the insurer is discharged from liability under the policy as from the time when the delay becomes ‘unreasonable’, s54.  The question of whether the delay is unreasonable is a question of fact, s94.
Note the Rules for Construction, rule 5:

Safely landed 

5.
Where the risk on goods or other movables continues until they are “safely landed,” they must be landed in the customary manner and within a reasonable time after arrival at the port of discharge, and if they are not so landed the risk ceases.

See also the ICC Cargo Clauses.

Excuses for deviation and delay

A deviation,  or delay in a voyage policy will only discharge the insurer from liability if it takes place without lawful excuse. Under s55(1) deviation or delay is excused in the following circumstances: 

(1)
Deviation or delay in prosecuting the voyage contemplated by the policy is excused:

(a)
where authorized by any special term in the policy; or

(b)
where caused by circumstances beyond the control of the master and his employer; or

(c)
where reasonably necessary in order to comply with an express or implied warranty; or

(d)
where reasonably necessary for the safety of the ship or subject‑matter insured; or

(e)
for the purpose of saving human life, or aiding a ship in distress where human life may be in danger; or

(f)
where reasonably necessary for the purpose of obtaining medical or surgical aid for any person on board the ship; or

(g)
where caused by the barratrous conduct of the master or crew, if barratry be one of the perils insured against.

(2)
When the cause excusing the deviation or delay ceases to operate, the ship must resume her course, and prosecute her voyage, with reasonable despatch.

See also Cogsa which deals with deviation and delay.

However s55(2) provides that when the ‘cause excusing the deviation of delay ceases to operate, the ship must resume her course, and prosecute her voyage, with reasonable dispatch’.  Reasonable dispatch is a question of fact, and see the Rules for Contruction, rule 11:
Barratry

11
The term “barratry” includes every wrongful act wilfully committed by the master or crew to the prejudice of the owner, or, as the case may be, the charterer.

However, barratry is not an excuse for cargo owners: Shell Int Petroleum Co Ltd v Caryl Antony Vaughan Gibbs The ‘Salem [1981] 2 Lloyd’s Rep 316, [1982] 1 Lloyd’s Rep 369 (CA); [1983] 1 Lloyd’s Rep 342 (HL) which concerned crude oil insured from the Persian Gulf to Europe, and part of the cargo was discharged in South Africa.

Several ports of discharge

An issue about deviation may arise where there are several ports of discharge, s53:

(1)
Where several ports of discharge are specified by the policy, the ship may proceed to all or any of them, but, in the absence of any usage or sufficient cause to the contrary, she must proceed to them, or such of them as she goes to, in the order designated by the policy. If she does not there is a deviation.

(2)
Where the policy is to ports of discharge, within a given area, which are not named, the ship must, in the absence of any usage or sufficient cause to the contrary, proceed to them, or such of them as she goes to, in their geographical order. If she does not there is a deviation.

It should be remembered that carriers have a liberty clause in the bill of lading,  and cargo has no control over the carrier’s route, unless the carriage is subject to a charterparty.

See Marten v Vestey Bros 1 Ll L Rep 123; 2 Ll L Rep 113 which was concerned with the duration of the voyage under a Lloyd’s policy ‘To any port…in France or in the United Kingdom (final port)’.  The whole cargo was discharged at St Nazaire and Le Havre, and the ship was lost on the voyage to England for bunkers.  The final port in this case was not the United Kingdom, but the final port of discharge.  Once the ship left the last port in France after discharge it was no longer covered.

Activity:

Distinguish between:

(a)
sailing for a different destination;

(b)
change of voyage;

(c)
deviation.

Assignment
In international trade, assignment of the marine policy to the buyer is an important and obvious issue, and in an international transaction, the letter of credit will call for a policy or a certificate of marine insurance.
Assignment of interest

Assignment of an interest is dealt with in s21:

Where the assured assigns or otherwise parts with his interest in the subject‑matter insured, he does not thereby transfer to the assignee his rights under the contract of insurance, unless there be an express or implied agreement with the assignee to that effect.

But the provisions of this section do not affect a transmission of interest by operation of law.

An assured who has no interest cannot assign the policy, see ss21 (assignment of interest) and 57:

Where the assured has parted with or lost his interest in the subject‑matter insured, and has not, before or at the time of so doing, expressly or impliedly agreed to assign the policy, any subsequent assignment of the policy is inoperative:

Provided that nothing in this section affects the assignment of a policy after loss.

If the goods insured have been lost the interest in them can not be assigned because they no longer exist, though the right of a chose in action under the policy exists, and it is this interest in the loss or damage which is assignable: see Williams v Atlantic Assurance Co 42 Ll L Rep 206; 43 Ll L Rep 177 where textiles were insured under an open policy and there was an assignment of the interest in the policy in discharge of a debt, and the assignee claimed.  One of the issues was whether the assignee had a right to sue.

When considering assignment, It is necessary to distinguish between the interest in the goods, and the interest in the policy.
Assignment of policy

When and how a policy can be assigned is dealt with in s56:

(1)
A marine policy is assignable unless it contains terms expressly prohibiting assignment. It may be assigned either before or after loss.

(2)
Where a marine policy has been assigned so as to pass the beneficial interest in the policy, the assignee of the policy is entitled to sue thereon in his own name; and the defendant is entitled to make any defence arising out of the contract which he would have been entitled to make if the action had been brought in the name of the person by or on behalf of whom the policy was effected.

(3)
A marine policy may be assigned by indorsement thereon or in other customary manner.

See Aron & Co Inc v Miall  30 Ll L Rep 287; 31 Ll L Rep 242 (CA) where there was a warehouse to warehouse clause for a cif shipment of 3,200 bags of cocoa beans from a warehouse (on the beach) at a West African port to Boston in the US, with damage caused by rain and surf, aggravated by sweating before being loaded.  The issue was the right of the buyer to sue for antecedent damage.  There was an assignment of the seller’s right.  The plaintiff succeeded.  The underwrites said that the plaintiff could not sue as the damage occurred before the plaintiff had an interest in the cargo. See Scrutton LJ at 243:
…a term as to insurance which was this:-

Insurance against marine…to be effected from the port of shipment to destination by sellers for buyers’ account…

It is pretty clear therefore under that contract that the person who would then effect the insurance would be effecting it on account of buyers from shipment and on account of sellers from beach to steamship.  Those goods so sold were resold by these purchasers to the present plaintiffs under a contract expressed to be cif, which would require the second sellers to pass on to the second buyers the usual policy in thet5rade covering against the usual risks.
And at p244:

…one finds on the policy an assignment of the policy in the ordinary form in which policies are assigned in England, that is to say, the brokers who effected the policy have signed their name, and the agent of the first seller has signed his name.  That indorsement in blank, according to my experience and according to the custom of marine insurance in England, assigns all claims on the policy to the holder of the policy, and it is made more precise in this case by Messrs Aron, the holders of the policy, indorsing on it a request that the claim shall be paid to them.  In my view, the effect of effecting the assignment of the policy in that way in the ordinary manner in which policies are assigned in England assigns to the person holding the policy the right to sue on any claim which the assignor has on the policy, irrespective of the fact that the assignee was not at the time of loss interested in the subject-matter lost or damaged. That appears to me to have been clearly pointed out by Blackburn J in the judgment to which I have referred in Lloyd v Fleming LR 7 QB 229, in which he discussed whether it is necessary when there is am assignment after loss that the assignee should have been interested in the goods at the time of the loss, and decides…that it is not necessary, but that this assignment is merely the assignment at common law of a chose in action, the chose in action being the claim which the assignor has against the underwriters on the original policy.

Scrutton LJ at 244 then goes on to follow the series of judgments which followed that decision. 

However, in the past delivery alone has been held not to be a sufficient assignment: see Baker v Adam (1910) 102 LT 248 where a policy was handed over with the intention of assigning it, but with an indorsement.  It was held by Hamilton J at 249:

What is the customary manner of assigning a marine policy appears to me to be essentially a question of evidence.

And in Safadi v Western Assurance Co (1933) 46 Ll L Rep 140 per Roche J at 144:

In the case of cif contracts they are so often handed over without any indorsement being made upon them that I should be surprised if it could not be proved that that is a customary manner of assigning policies.

Activity:

What is the difference between an assignment of interest and assignment of the policy?

Losses 

Losses fall into one of two categories, s61, they are included and excluded losses:

(1)
Subject to the provisions of this Act, and unless the policy otherwise provides, the insurer is liable for any loss proximately caused by a peril insured against, but, subject as aforesaid, he is not liable for any loss which is not proximately caused by a peril insured against.

(2)
In particular:

(a)
the insurer is not liable for any loss attributable to the wilful misconduct of the assured, but, unless the policy otherwise provides, he is liable for any loss proximately caused by a peril insured against, even though the loss would not have happened but for the misconduct or negligence of the master or crew;

(b)

unless the policy otherwise provides, the insurer on ship or goods is not liable for any loss proximately caused by delay, although the delay be caused by a peril insured against;

(c)

unless the policy otherwise provides, the insurer is not liable for ordinary wear and tear, ordinary leakage and breakage, inherent vice or nature of the subject‑matter insured, or for any loss proximately caused by rats or vermin, or for any injury to machinery not proximately caused by maritime perils.

This is the principle of ‘causa proxima, non remota, spectatur’ or ‘in jure non remota causa sed proxima spectatur’ (an efficient adequate cause being found, it must be considered the true cause unless some other independent cause  is shown to have intervened between it and the result.   The immediate, not remote, cause, is looked at, or considered) and ‘causa causans’ (the immediate cause, the last link in the chain of causation).  The latter ‘causa causans’ having fallen into disfavour as the means of identification of a criterion of right or liability in law since The National Insurance Co of New Zealand Ltd v Espagne (1960-61) 105 CLR 569 per Dixon CJ at 572 and Windeyer J.  For discussion about the meaning of the two maxims see Windeyer J at 592, and he said at 590:

An examination of such cases as I have been able to discover – some of which are mentioned below – in which the expression causa causans was used makes me think that either it has no certain meaning for legal purposes or, if it has, that its use in some cases was catachrestic. 
It is true that the authorities, especially those concerning perils of the sea, show that sometimes questions that are to be determined on common sense principles have only been finally determined by the House of Lords:  but they were nevertheless issues of fact.
At 592-593 Windeyer J referred to the use by Brett J (as Lord Esher) of the term "causa causans" in marine insurance and shipping contract cases as the equivalent of "real cause" or "efficient cause" which he distinguished  from causa proxima or the last cause.  Windeyer J continued at 593:

It is, however,now authoritatively established that in marine insurance a proximate cause – and the terms appears in the Marine Insurance Act – means proximate in efficiency rather than in time.  The ‘proximate cause is the ‘dominant cause’, ‘the real efficient cause…
S61(1) provides that the insurer is liable for any loss proximately caused by a peril insured against but is not liable for any loss which is not proximately caused by any peril insured against. 

S61(1) of the Marine Insurance Act 1909 (Cth) uses the expression ‘proximately caused’ in describing the losses for which the insurer is liable and the excluded losses. It identifies ‘the dominant or effective cause’: Samuel & Co v Dumas [1924] AC 431 at 459; or the 'direct and immediate cause’: see Becker, Gray and Co v London Assurance Corporation [1918] AC 101 at 114; and see Lloyd Instruments Ltd v Northern Star Ins Co Ltd The ‘Miss Jay Jay’ [1985] 1 Lloyd’s Rep 264 (Mustill J); [1987] 1 Lloyd’s Rep 32 (CA) per Lawton LJ at 36:

It now seems to be settled law, at least as far as this Court is concerned, that, if there are two concurrent and effective causes of a marine loss, and one comes within the terms of the policy and the other does not, the insurers must pay.  In the last three editions of Halsbury’s Laws, the law has been stated in these terms:

If one of these causes is insured against under the policy, and none of the others is expressly excluded from the policy, the assured will be entitled to recover.
In the fourth edition see vol 25 par 181.  All the relevant authorities were considered by this Court in Wayne Tank & Pump co Ltd v Employees Liability Assurance Corp Ltd [1973] 2 Lloyd’s Rep 237; [1974] QB 5.7

This rule is strictly applied and the "proximate cause" has been described as the real or efficient or the dominant cause of the loss. The ‘Miss Jay’ (1987) 1 Lloyd’s Rep 32. 

Although liable for losses proximately caused by a peril insured against s61(2) provides, that: 

The insurer is not liable for any loss attributable to the willful misconduct of the assured;  Unless the policy otherwise provides, the insurer on ships or goods is not liable for any loss proximately caused by delay, although the delay may be caused by a peril insured against; 

Unless the policy otherwise provides, the insurer is not liable for ordinary wear and tear, ordinary leakage and breakage, inherent vice or nature of the subject matter insured, or for any loss proximately caused by rats or vermin, or for any injury to machinery not proximately caused by maritime perils. 

Inherent Vice

Inherent vice is an excluded event, and s61(2)(c) gives the insurer a defence for inherent vice,  but the insurer carries the onus of proof. See Soya GmbH Kommanditgesellschaft v White [1982] 1 Lloyd’s Rep 136; Noten ((TM)) BV v Harding [1989] 2 Lloyd’s Rep 527

Note s84(4) which provides that it is the duty of the assured, and of the agent of the assured, in all cases, to take such measures as may be reasonable for the purpose of averting or minimising a loss.  Inherent vice is often caused by inadequate preparation of the goods for ocean carriage, including the packaging.

See the exclusion of loss caused by inherent vice in the ICC Cargo Clauses (copy in the attachments),  which can be covered by payment of additional premium.

Total Loss 

S63(1) provides that there is an actual total loss where "the subject matter of the insured is destroyed, or so damaged as to cease to be a thing of the kind insured, or where the assured is irretrievably deprived thereof". 

On the other hand there can be a "constructive total loss", s66(1):

The subject matter insured is reasonably abandoned on account of its actual total loss appearing to be unavoidable, or because it could not be preserved from actual total loss without an expenditure which would exceed its value when the expenditure had been incurred
See Helmville Limited v Yorkshire Insurance Co Limited: The Medina Princess (1965) 1 Lloyd’s Rep 361. 

Where there is a constructive total loss, the assured may under section 67 either treat the loss as a practical loss or abandoned the subject matter an treat the loss as if it were an actual total loss. 

See Cates Tug & Wharfage Co Ltd v Franklin Ins Co 28 Ll L Rep 161 (PC); [1927] AC 698 the vessel sank in Vancouver Harbour but the wreck was raised by salving company employed by the insurance company, and it was held that there was not a total loss.
Cohen, Sons & Co v Statndard Marine Ins Co 20 Ll L Rep 133 concerned an actual or constructive total loss.
Partial Loss 

Partial and total loss are dealt with in ss62 (partial and total loss), 75 (ship), 76 (freight), 77 (goods), 78 (apportionment of valuation) and 82(1) (particular average warranties).
Partial and total loss in s62:

(1)
A loss may be either total or partial. Any loss other than a total loss, as hereinafter defined, is a partial loss.

(2)
A total loss may be either an actual total loss, or a constructive total loss.

(3)
Unless a different intention appears from the terms of the policy, an insurance against total loss includes a constructive, as well as an actual, total loss.

(4)
Where the assured brings an action for a total loss and the evidence proves only a partial loss, he may, unless the policy otherwise provides, recover for a partial loss.

(5)
Where goods reach their destination in specie, but, by reason of obliteration of marks, or otherwise, they are incapable of identification, the loss, if any, is partial, and not total.

S75(a) provides that where a ship has been partially lost but repaired ‘the assured is entitled to the reasonable cost of the repair, less the customary deductions, but not exceeding the sum insured in respect of any one casualty’ subject, however, to any express provision in the policy. 

S76 provides that subject to any express provision in the policy, where there is a partial loss of freight the assured may be indemnified for that loss.
The measure of indemnity is set out in s77:

Where there is a partial loss of goods, merchandise, or other movables, the measure of indemnity, subject to any express provision in the policy, is as follows:

(a)
Where part of the goods, merchandise, or other movables insured by a valued policy is totally lost, the measure of indemnity is such proportion of the sum fixed by the policy as the insurable value of the part lost bears to the insurable value of the whole, ascertained as in the case of an unvalued policy;


(b)
Where part of the goods, merchandise, or other movables insured by an unvalued policy is totally lost, the measure of indemnity is the insurable value of the part lost, ascertained as in case of total loss;

(c)
Where the whole or any part of the goods or merchandise insured has been delivered damaged at its destination, the measure of indemnity is such proportion of the sum fixed by the policy in the case of a valued policy, or of the insurable value in the case of an unvalued policy, as the difference between the gross sound and damaged values at the place of arrival bears to the gross sound value.

(d)
Gross value means the wholesale price or, if there be no such price, the estimated value, with, in either case, freight, landing charges, and duty paid beforehand; provided that, in the case of goods or merchandise customarily sold in bond, the bonded price is deemed to be the gross value. Gross proceeds means the actual price obtained at a sale where all charges on sale are paid by the sellers.

Particular average loss

Particular average loss is dealt with in ss70 and 82 particular average warranties).  s70 defines what is a particular average loss:

(1)
A particular average loss is a partial loss of the subject‑matter insured, caused by a peril insured against, and which is not a general average loss.

(2)
Expenses incurred by or on behalf of the assured for the safety or preservation of the subject‑matter insured, other than general average and salvage charges, are called particular charges. Particular charges are not included in particular average.

General Average Loss 

The risk of a declaration of general average loss is an unforeseen but real risk for cargo owners who self insure.  Most cargo owners are completely unaware of general average loss and what are its consequences.  
The principle of general average:

That which has been sacrificed for the benefit of all shall be made good by the contribution of all.

is said to have been formulated by the ancient Greeks: see GS Hughes and RC Cornah, A guide to General Average, Richards Hogg Ltd, London 1989, p3; though probably of even more ancient origin and probably in the ancient law of Rhodes: see Strang v Scott (1889) 14 App Cas 601 (PC) per Lord Watson at 607; and adopted into the Digest of Justinian, with an express recognition of its true origin: see Abbott’s Law of Merchant Ships and Seamen, 14th edn p752 at which time the York-Antwerp Rules, 1890 were in operation.  The York-Antwerp Rules have been amended from time to time, 1924, 1950;  and in more modern times the rules for general average are set out in the York-Antwerp Rules 1974, Rule A:

There is a general average act when, and only when, any extraordinary sacrifice or expenditure is intentionally and reasonably made or incurred for the common safety for the purpose of preserving from peril the property involved in a common maritime adventure.
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	Activity

	
	Identify the four essential elements identified in Rule A to make a general average act.

This is a self-study activity to be completed in your personal notebook.

	
	Notes




General average loss is dealt with in ss72 and 79 (general average contributions and salvage charges).
A general average loss is defined in s72:

(1)
A general average loss is a loss caused by or directly consequential on a general average act. It includes a general average expenditure as well as a general average sacrifice.

(2)
There is a general average act where any extraordinary sacrifice or expenditure is voluntarily and reasonably made or incurred in time of peril for the purpose of preserving the property imperilled in the common adventure.

(3)
Where there is a general average loss, the party on whom it falls is entitled, subject to the conditions imposed by maritime law, to a rateable contribution from the other parties interested, and such contribution is called a general average contribution.

(4)
Subject to any express provision in the policy, where the assured has incurred a general average expenditure, he may recover from the insurer in respect of the proportion of the loss which falls upon him; and, in the case of a general average sacrifice, he may recover from the insurer in respect of the whole loss without having enforced his right of contribution from the other parties liable to contribute.

(5)
Subject to any express provision in the policy, where the assured has paid, or is liable to pay, a general average contribution in respect of the subject insured he may recover therefor from the insurer.

(6)
In the absence of express stipulation, the insurer is not liable for any general average loss or contribution where the loss was not incurred for the purpose of avoiding, or in connexion with the avoidance of, a peril insured against.

(7)
Where ship, freight, and cargo, or any two of those interests, are owned by the same assured, the liability of the insurer in respect of general average losses or contributions is to be determined as if those subjects were owned by different persons.

General average is of importance to both the ship and international cargo, and there are a number of rules and many cases concerned with whether or not there has been an act of general average.  Some issues are identified below
Bunkers

Where unsuitable bunkers were supplied: Westfal-Larsen & Co A/S v CSR Co Ltd [1960] 2 Lloyd’s Rep 206 (SCNSW) and where they were contaminated:  The ‘Admiral Zmajevic’ (1983) 2 Lloyd’s Rep 86; or where insufficient bunkers were supplied at the commencement of the voyage and further bunkers had to be loaded at a port off the contracted route and additional costs were involved: The Susquehanna [1975] 1 Lloyd’s Rep 216 (US).

In Fiumana Societa Di Navigazione v Bunge & Co Ltd 36 Ll L Rep 171; [1930] 2 KB 47 concerned a case where the ship’s coal bunkers suffered spontaneous combustion.

Cargo

Is a purchaser of part of a cargo required to contribute? see Thomson v Micks Lambert & Co 47 Ll L Rep 5.

In The Oak Hill [1975] 1 Lloyd’s Rep 105 (Can) a cargo of pig-iron became mixed and the question was whether the carrier is responsible for cargo during general average operations.
The shipowner can withhold delivery of cargo until a cash deposit is made: Leggett & Co v Italia-America Shipping Corp 26 Ll L Rep 108 (US CA 2nd Circuit)

Collision

In The Jute Express [1991] 2 Lloyd’s Rep 55 the plaintiff alleged that the vessel had not been manned by a competent crew.

In Greystroke Castle (Cargo Ex) v Cheldale 77 Ll L Rep 395; 78 Ll L Rep 129 (CA); 80 Ll L Rep 55 (HL) cargo in the carrying ship contributed to general average and claimed against the other ship.  The question was whether  cargo interests could recover from the other ship.  See also The Sucaresco 47 Ll L Rep 121 (US District Court); 50 Ll L Rep 28 (US CA); 51 Ll L Rep 238 (US SC); [1935] AMC 347.  

Deviation
In Reardon Smith Line v Black Sea & Baltic General Ins Co 57 Ll L Rep 241; 60 Ll L Rep 353 the ship called at Constantanza for bunker fuel and the question was whether this was the ordinary commercial route for the vessel.  In The Daffodil B [1983] 1 Lloyd’s Rep 498 the loss occurred during a deviation and the question was whether the deviation precluded a claim for general average.
Fire

In the Andree 37 Ll L Rep 178 (US DC SDNY); 39 Ll L Rep 199 (US CA) the ship caught fire, but the voyage continued, but the ship collided with another ship and sank, was raised, towed to port, and then abandoned.

Restowage

In Gemini Navigation Inc v Phillipp Bros Div of Minerals and Chemicals The Ionic Bay [1975] 1 Lloyd’s Rep 287 (US) a cargo of steel ingots had shifter during the voyage and had to be restowed.  The question was whether the shifting was due to poor stowage or rough weather.

Unseaworthiness of ship

In Wirth v SS Acadia Forest & Lash Barge CG 204 The Acadia Forest [1974] 2 Lloyd’s Rep 563 (US) the question was whether barge owners could claim a general average contribution where the barge was unseaworthy and the cargo damaged.

In Western Canada Steamship Co Ltd v Canadian Commercial Corp [1960] 2 Lloyd’s Rep 313 the question concerned whether shipowners had exercised due diligence to make the vessel seaworthy at the commencement of the voyage.

In The Aga [1968] 1 Lloyd’s rep 431 the vessel suffered a heavy list due to a hole in a ballast tank.  The question was whether the owners had exercised due diligence to make the ship seaworthy at the commencement of the voyage.

Voluntary and reasonably, for the common safety:

Anglo-Grecian Steam Trading Co v Beynon & Co 24 Ll L Rep 122, 417 and 25 Ll L Rep 511 where the ship’s propeller was fouled by a buoy in bad weather and the ship was beached due to miscalculation
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	Case Study:

	
	The ship strands on a sandbank, and reefer containers containing frozen meat are jettisoned to lighten the ship to enable it to float free.  The value of the meat was approximately A$80,000 a container.  The cargo was uninsured.

After jettisoning, the cargo interests were asked to contribute to general average for the ship, and also to pay recovery costs of $5,000 per container to recover the containers from the port where they were floating and posed a hazard to shipping. The frozen meat was spoilt and had no salvage value, even as pet food.

There was a general average claim, and the cargo owners not only lost the value of the frozen meat,  but were also required to contribute to the general average, and pay the container recovery costs. They were uninsured.   The shipowner had no other cargo to maintain a lien over.

What remedies do the shipowner and cargo owners have in general average?




S72(3) provides that the several persons interested in the ship, freight and cargo must contribute rateably to indemnify the person whose goods have been sacrificed against all but his proportion of the general loss.

Constructive total loss

Constructive total loss is defined in s66:

(1)
Subject to any express provision in the policy, there is a constructive total loss where the subject‑matter insured is reasonably abandoned on account of its actual total loss appearing to be unavoidable, or because it could not be preserved from actual total loss without an expenditure which would exceed its value when the expenditure had been incurred.

(2)
In particular, there is a constructive total loss:

(a)
where the assured is deprived of the possession of his ship or goods by a peril insured against, and

(i)
it is unlikely that he can recover the ship or goods, as the case may be; or

(ii)
the cost of recovering the ship or goods, as the case may be, would exceed their value when recovered; or

(b)
in the case of damage to a ship, where she is so damaged by a peril insured against that the cost of repairing the damage would exceed the value of the ship when repaired.



In estimating the cost of repairs, no deduction is to be made in respect of general average contributions to those repairs payable by other interests, but account is to be taken of the expense of future salvage operations and of any future general average contribution to which the ship would be liable if repaired; or

(c)
in the case of damage to goods, where the cost of repairing the damage and forwarding the goods to their destination would exceed their value on arrival.

And its effect is set out in s67:


Where there is a constructive total loss, the assured may either treat the loss as a partial loss, or abandon the subject‑matter insured to the insurer and treat the loss as if it were an actual total loss.

Abandonment 

A constructive total loss permits an assured either to treat the loss as a partial loss or to abandon the subject matter insured to the insurer and treat the loss as if it were an actual total loss, s67.
Abandonment and notice of abandonment are distinguished for good reason, as the insurer may refuse to accept the notice of abandonment, s67(4), and notice must be given: Vacuum Oil Co v Union Insurance Society of Canton Ltd 24 Ll L Rep 188; 25 Ll L Rep 546 (CA). 

Where there has been a valid abandonment, the Act provides under s69(1) that the insurer is entitled to take over the interest of the assured in whatever may remain of the subject matter insured and of proprietary rights incidental thereto. 

See Pesquerias y Secaderos de Bacalao de Espana SA v Beer 79 Ll L Rep 417; 80 Ll L Rep 318 (CA); 82 Ll L Rep 501 (HL) concerning constructive total loss of Spanish trawlers as a result of the Spanish Civil War, and the right to recovery as for losses due to riots and civil commotions.

Activities:

1
What are the different types of marine insurance loss?

2
What is inherent vice?

3
Distinguish between general average loss and particular average loss.

Claims

A claimant under a marine policy must prove:

· the claimant is the assured;

· financial loss by reason of non-completion of the adventure;

· the loss was covered by a peril insured against;

· the policy covered the subject matter.

See Ivamy, Marine Insurance, Butterworths, 1985, 4th edn Ch 12 p106 – 112.
A claim can include the cost of survey to assess a marine loss, even though the surveyor may also be called as an expert witness to give an opinion about the cause of the loss: see Hall v Hayman (1912) 17 Com Cas 81 and 93; The Moliere [1929] P 27. 

Notification

Contracts of insurance require the insured to notify underwriters of a claim: eg see ICC(A) cl 18:
AVOIDANCE OF DELAY

18
It is a condition of this insurance that the Assured shall act with reasonable despatch in all circumstances within their control.
and at the foot of the clauses:

NOTE: - It is necessary for the Assured when they become aware of an event which is ‘held covered’ under this insurance to give prompt notice to the Underwriters and the right to such cover is dependent upon compliance with this obligation.

The effect of this clause, and similar clauses which are generally in use in marine insurance, impose a contractual obligation on the insured to:

1
give notice of a claim to the underwriter;

2
when they become aware;

3
notice to be given promptly and with reasonable despatch in all the circumstances.

The reasons for these requirements are practical:

1
The underwriter will have no knowledge of the actual loss (though they may have general notice of cargo losses on a particular vessel if the losses are notorious: eg loss of the ship and cargo; losses arising from a catastrophic event resulting in a general average claim;

2
The underwriter will wish to appoint a marine surveyor to investigate the loss and obtain evidence to be used in a subrogated claim against the parties liable for the loss;

3
The underwriter’s recovery rights must be preserved by giving a written claim against the carrier:

(a)
Contractual limitations such as appear in inland carriage consignment notes, which may require a written claim on the carrier within days of the loss;

(b)
Requirement that written notice be given to an international air carrier:

(i)
within 3 days: see Carriage of Goods by Sea Act 1991 (Cth), Schedule 1,  Hague Visby Rules; Schedule 1A amended Hague Rules, Art 3 r6.  Note that that written notice is required to displace the prima facie evidence of delivery of the goods as described in the bill of lading, ie in the same order and condition, but written notice is not required if the state of the goods has, at the time of their receipt, been the subject of joint survey or inspection;;

(ii)
within 7 days: see Civil Aviation (Carriers’Liability) Act 1959 Cth Schedule 1, Warsaw Convention Art 26(2) and (3) (except for fraud);
(iii)
within 14 days:  see Civil Aviation (Carriers’Liability) Act 1959 Cth Schedule 2, Warsaw Convention as amended at the Hague 1955,Art 26(2) and (3) (except for fraud).


Notice of claim a condition precedent

This issue is the subject of differing decisions which might be explained by the terms of the relevant insurance policy; to be determined as a matter oif construction by considering the clause in the policy as a whole: see MacGillivray & Parkington Insurance Law par 1782..  

In Bowling v Weinert [1978] 2 NSWLR 282 per Lee J at 290, it was held to be a condition precedent as the notification was:

… of the utmost importance that it [the underwriter] be placed in a situation where it can effectively consider its position in regard to any incident involving the insured which might result in a liability being placed upon it… 
See contra: Newnham v Baker [1989] 1 Qd R 393, where the notification clause was construed contra proferentem against the underwriter.
Prejudice not relevant in marine insurance

Whether the failure to give notice has resulted in prejudice to the underwriter is not relevant in marine insurance, and is to this extent different to the obligation under the Insurance Contracts Act 1984 (Cth) which depends on whether the insurer has suffered prejudice: See Newnham v Baker [1989] 1 Qd R 393; Pioneer Concrete (UK) Ltd v National Employees Assoc Ltd [1985] 1 Lloyd’s Rep 274.
Onus of proof

The plaintiff must prove that the risk insured against, which it does by proving the loss was caused by an extraneous or accidental cause: See British & Foreign Ins Co v Gaunt  7 Ll L Rep 62 (judgment) (HL) per the Lord Chancellor at p63, for a concise statement of the onus of proof and how it is discharged; Theodorou v Chester [1951] 1 Lloyd’s Rep 204 where the dispute was whether the loss was caused by an accidental or normal transit risk; and cases involving inherent vice, Gee & Garnham Ltd v Whittall [1955] 2 Lloyd’s Rep 562; and Berk & Co Ltd v Style [1955] 2 Lloyd’s Rep 382. 

Subrogation 

Where the insurer pays for total loss either of the whole, or in the case of goods of any apportionable part, of the subject matter insured, he thereupon becomes entitled to take over the interest of the assured in whatever may remain of the subject matter, and he is thereby subrogated to all the rights and remedies of the assured in and in respect of the subject matter as from the time of the casualty causing the loss: s85(1); The ‘Yasin’ (1979) 2 Lloyd’s Rep 45. 

Activity:

Identify what should be included in a document recording subrogation.
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