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ABSTRACT 

A proposal is now before the Minister for Transport to amend the Carriage of Goods by Sea Act 1991 (Cth) in certain particulars. The proposal embraces concerns which were primarily raised by shippers during the debate which took place in 1994, before the Federal Government's decision to defer the implementation of the Hamburg Rules until October 1997. 

Subsequent to that decision, a marine cargo liability working group was formed in order to discuss points which both carriers and shippers could possibly agree as a compromise falling short of a complete adoption of the Hamburg Rules. The working group's deliberations resulted in a package of suggested amendments to the Carriage of Goods by Sea Act 1991 (COGSA) which address the issues of documentation, duration of liability, coverage of importers, delay, deck cargo and arbitration. In addition, the package proposes the repeal of section 2(3) of COGSA in order to obviate a further debate in 1996-97 on issues already thoroughly aired in 1994. 

1. INTRODUCTION 

The Carriage of Goods by Sea Act 1991 (Cth) provides in section 2(3) for the introduction of the United Nations Convention on the Carriage of Goods by Sea 1978 (the Hamburg Rules) on 1 November 1997 unless: 

(a) that part of the Act referring to the Hamburg Rules is repealed; or 

(b) there is a further period of three years for consideration of the Rules set aside by Parliament. 

In October 1994, the Federal Government made the decision to defer the introduction of the Hamburg Rules in accordance with section 2(3)(b) of the Carriage of Goods by Sea Act. 1 This decision was made after an extensive, and sometimes heated, consideration of the relative merits of the Hamburg Rules and the existing marine cargo liability regime, as was required by section 2(6) of the Act. 2 In October 1995 after consultation with various interested parties, the further decision was taken to amend the Carriage of Goods by Sea Act 1991 (Cth) to take into account issues raised in the prior debate. 

1.1 The Background to the Debate 

Marine cargo liability in Australia is currently governed by the Carriage of Goods by Sea Act 1991 (Cth), (COGSA), parts one and two of which came into force on 31st October 1991. The effect of COGSA is that international and interstate carriage of goods by sea operate under: 

(a) the International Convention for the Unification of Certain Rules of Law relating to Bills of Lading done at Brussels on 25 August 1924 (the Hague Rules); 

(b) the Visby Protocol amending the Hague Rules, done at Brussels on 23 February 1968; and 

(c) the SDR Protocol amending the Hague Rules as amended by the Visby Protocol, done at Brussels on 21 December 1979; 

where (a) (b) and (c) read together are referred to as the Amended Hague Rules. 

The amended Hague Rules are contained in Schedule 1 of COGSA and have force of law in Australia by virtue of section 8 of that Act. Section 8 is, however, subject to section 10, which states in effect that the amended Hague Rules only apply to contracts of carriage of goods by sea that: 

(a) are made on or after 31 October 1991, and before 31 October 1994 (See below); 

(b) are contracts of the type referred to in Article 10 of the amended Hague Rules; or 

(c) are contracts of inter-state carriage 3 evidenced by a bill of lading or similar document of title; or 

(d) are contracts not covered by a bill of lading or similar document of title, but which contain an express provision that they are to be governed by the amended Hague Rules. 

As to (a), COSGA Parts 1 and 2 have applied since 31 October 1991 - section 2(1). Any contract of carriage of goods by sea made before that date continues to be governed by the Sea-Carriage of Goods Act 1924 (Cth) (COGSA) - COGSA Section 20 (2). For the purposes of contracts made on or after 31 October 1991, COGSA is repealed - COGSA Section 20 (1). Part 3 of COGSA is not yet in operation. 

Part 3 and Schedule 2 COGSA contain the Sections applying the Hamburg Rules and the Hamburg Rules 4 respectively. Section 2 (2) COGSA sets the date of commencement of the Hamburg Rules as a day to be fixed by Proclamation, being a day no sooner than the date that Australia accedes to the Convention. 

If no such Proclamation is made within 3 years from the day of assent i.e. by 31 October 1994, Part 3 and Schedule 2 are to come into force automatically - Section 2(3) COGSA. This is so unless: 

(i) Part 3 and Schedule 2 are repealed; or 

(ii) Part 3 and Schedule 2 are to be reconsidered after a further period of 3 years from the date of passage through the second of the Houses of Parliament which passes the relevant resolution (section 2(5)). 

Moreover, a Proclamation under section 2(2) cannot be made unless the Minister for Transport has consulted with, and given due consideration to the views of the various interested parties - section 2(6). 

Thus, the possible options for the Federal Government in 1994 were: 

(i) a Proclamation of commencement for Part 3 and Schedule 2, or; 

(ii) no proclamation, but automatic commencement on 31 October 1994, or; 

(iii) repeal of Part 3 and Schedule 2 or; 

(iv) reconsideration until at least late 1997. 

The Federal Government chose option (iv). 5 This paper will argue that the decision was the correct option for Australia in 1994, and indeed probably for the remainder of this century, a view which I have consistently argued. 6 My reasons for adopting this view are: 

(a) that the objects of the Act is section 3(1) (especially in section 3(1)(b)) would not be met by any early adoption of the Hamburg Rules; 

(b) if the objects of the Act would have been defeated by an early adoption of the Hamburg Rules, the Government would not have been acting in the best interests of Australia by choosing to adopt the Hamburg Rules in 1994; and 

(c) that the apparent legal advantages in the Hamburg Rules are either illusory, or if real, could accrue to shippers either by contract, or by adapting the existing Hague-Visby regime. 7 

However, none of this explains the genesis of the debate. What is the historical context surrounding Australia's decision to defer the adoption of the Hamburg Rules in 1994, and to continue to apply the amended Hague Rules? 

1.2 Hague or Hamburg - Which Rules? 

1.2.1. Absolute Liability 

Until the nineteenth century, the general maritime law was that carriers were absolutely liable for damage or delay to cargo carried under contracts evidenced by bills of lading. The exceptions available were for loss or damage caused by act of God, acts of the Queen's (or public) enemies, inherent vice of the goods, the fault of the shipper, or a general average sacrifice. 8 

1.2.2. Change in the Nineteenth Century 

Sea carriage of goods increased enormously during the nineteenth century, a reflection of the growth of commerce and international trade generally. Because carriage by sea was based on contract, carriers began to exercise their freedom to contract by inserting in bills of lading various exculpatory clauses to alleviate their position as virtual insurers of the cargo. 9 These exemption clauses, enshrined in standard form contracts imposed by shipowners on cargo-owners, eventually achieved almost complete immunity for cargo loss however it was caused. 10 As between carrier and cargo-owner, economic war had broken out. 

1.2.3. The US Position 

The insertion of widely-drawn exemption clauses in bills of lading was not as acceptable in US jurisprudence as in English jurisprudence, certainly not in the latter part of the nineteenth century. 11 This was particularly so in relation to exemptions for unseaworthiness, bad stowage and negligence. 12 On public policy grounds, the US congress felt compelled to enforce a truce between carrier and cargo interests by legislation. 

1.2.4. The Harter Act of the United States 1893 

The Harter Act of 1893 was designed to prevent the abuses brought about by the English concept of absolute freedom to contract. Section 1 of the Act made it unlawful for a shipowner or his manager, agent or master to insert in any bill of lading a clause exempting him or them, from liability for loss or damage to cargo caused by negligence, fault or failure in proper loading, stowage, custody, care or proper delivery. 13 

Section 2 dealt with the unlawfulness of clauses reducing or avoiding the owner's obligation, or that of his master, manager, or agent, to exercise due diligence to make the vessel seaworthy, and to properly man, equip, provision and outfit the vessel. 14 

The Harter Act was effective: 

(i) whether the ship was under United States ownership or not; 

(ii) whether the ship was carrying goods to or from ports in the United States; 

(iii) from the time cargo left the ship's tackle until `proper delivery'. 15 

(iv) whether or not there is a causal connection between unseaworthiness and damage to cargo. 16 

1.2.5. Influence of the Harter Act 

Legislation modelled on the Harter Act was subsequently introduced in Australia, New Zealand and Canada. 17 The reason for the inspirational effect is obvious when consideration is given to the huge cargo owning interests in the former colonies. It was not to be expected however that these legislative interferences would meet with approbation in the traditional ship-owning countries of Europe, despite the retention in the legislation of the traditional common law maritime defences. 18 

1.2.6. The Hague Conference 1921 

The Comité Maritime International (CMI), formed in 1897, 19 intervened in the economic warfare between cargo and carrier after the First World War had inflicted real and substantial damage on the merchant fleet. At a conference at the Hague in 1921, a set of rules 20 based on the Harter Act and related legislation was circulated and adopted. These rules were for voluntary inclusion in bills of lading. 

1.2.7. The Voluntary Rules became Mandatory 

By 1924 there was widespread agreement that an international convention on cargo liability was a desirable goal. A diplomatic conference was held at Brussels in that year at which the voluntary rules developed in 1921 were adopted as the International Convention for the Unification of Certain Rules relating to Bills of Lading 1924, called the Hague Rules. 21 

1.2.8. The Hague Rules adopted 

It would seem then that cargo interests had succeeded in winning a battle in the economic war against carriers. But was this really the effect of the Hague Rules' adoption? 22 The Carriage of Goods by Sea Act 1924 (UK) came into force on 1 January 1925. So too did the Sea-carriage of Goods Act 1924 (Cth), to be followed later by the Carriage of Goods by Sea Act 1936 (46 U.S.C. 1300-1313) Water Carriage of Goods Act 1936 (Can), and the Sea-Carriage of Goods Act 1940 (NZ). 23 

These were relatively rapid responses to the convention, eventually to be followed by most of the world's maritime nations. The Rules were tested quite frequently in the courts, resulting in a body of decisions being developed which made the application of the Rules clearer. However, there was still dissatisfaction with many aspects of the Hague Rules. The areas of dissatisfaction were: 

(i) the limits for carrier's liability in respect of: 

unit limitation being based on boxes, bales or bags, when shipping was now becoming largely containerised 

the monetary value of the unit limitation being expressed in an outmoded manner 

(ii) time limitations for the bringing of actions against carriers being inadequate 

(iii) the application of agency principles in shipping situations being unsettled. 24 

1.2.9. The Hague Rules Amended 

The problems widely recognised in the Hague Rules were discussed at a meeting of the CMI at Visby in Sweden. There followed a conference at Stockholm in 1963 where the `Visby Rules' were circulated and discussed. This resulted in the Brussels Protocol to the Hague Rules signed in 1968. 25 The required number of ratifications were received in 1977 when the Brussels Protocol entered into force. 

The amendments brought about by the Brussels Protocol are to: 

(i) Article 3 paragraph 4 protecting the rights of third parties on receipt of a bill of lading; 

(ii) Article 3 paragraph 6 on time limitations, extending the period in which to bring an action to 12 months, or longer in some cases; 

(iii) Article 4 paragraph 5 on the monetary limitations per package or unit. The maximum liability is 10000 francs per unit or 30 francs per kilo; 26 

(iv) Article 4 bis, a new article, extending the defences and limits to liability to servants or agents of the carrier, 27 whether the action is brought in contract or not; 

(v) Article 9, a complete replacement, dealing with liability for nuclear damage; and 

(vi) Article 10, dealing with the application of the Hague Rules to contracting States. 

1.2.10. The Hague Rules Amended Again 

The Hague-Visby Rules, as they are known in their amended form, were amended again by the SDR Protocol. 28 The SDR Protocol amends Article 4 paragraph 5, discarding the reference to francs, and substituting a valuation limitation on liability of 666.67 units of account per package or 2 units of account per kilogram, whichever is the higher. The unit of account referred to, the Special Drawing Right (SDR) of the International Monetary Fund, was chosen to try to overcome the severe problems of unit valuation under the original Hague Rules. 

Originally, Article 4 paragraph 5 referred to one hundred pounds per package or unit. This was interpreted in Australian terms to mean £A100, or later $A200. 29 The original Article 9 of the Hague Rules provided that the monetary units in the rules were to be taken to be gold value. 30 

If the original Article 9 evinced a sufficient contrary intention, the limitation amount would have been 100 pounds gold value expressed in Australian dollar terms, a significantly larger value for a maximum limitation amount. But did original Article 9 evince such an intention? 31 

The outcome is uncertain, and now redundant, since Australia has adopted the SDR Protocol. However, the SDR value fluctuates also. The current SDR value is approximately $AUD 2 32 giving amended Hague Rule limits on liability of $1,333.34 per package or $4.00 per kilogram. 

1.2.11. The Emergence of the Hamburg Rules 

From the above discussion, the history of marine cargo liability can be seen in brief as follows: 33 

(i) Common carriers of goods by sea were originally insurers of their cargoes; 

(ii) The only exceptions to this absolute liability were acts of God, act of the Queen's enemies, 34 inherent vice of the goods, fault of the shipper, or a general average sacrifice; 

(iii) However, carriers also enjoyed freedom to contract. This resulted in widely drawn exemption clauses; 

(iv) Cargo interests were at first powerless against standard form contracts with wide exclusions; 

(v) The US Congress intervened on behalf of beleaguered cargo interests with the Harter Act 1893; 

(vi) Eventually, the Hague Rules were framed, based on the Harter Act and similar legislation, and widely adopted; 

(vii) The Hague Rules were twice amended to reflect changes in shipping practice, and exchange rate movements. 

Supporters of the Hague Rules see them as embodying: 

(i) an acceptable distribution of commercial risks 

(ii) an acceptable sharing of legal responsibilities 

(iii) a reasonable balance between cargo owners and carriers 

(iv) pragmatism and simplicity 

(v) certainty, both in relation to the meaning and scope of the Rules themselves, and to the implications for marine insurance. 

However, supporters of the need for change see serious faults in the Hague Rules. The faults are said to include: 

(i) application 

documentation 

geographic coverage 

period of carriers' responsibility for cargo 

deck cargo 

live animals 

(ii) the effect of exemption clauses, particularly those peculiar to sea carriage 

(iii) the unit limitation of liability 

(iv) jurisdiction and choice of forum 

(v) the effect of arbitration clauses 

(vi) the position of non-contractual claims and third parties 

(vii) general interpretation of vague or illusory terms 

As a result of dissatisfaction with the Hague Rules, especially in developing countries, a new convention on the Carriage of Goods by Sea was developed over many years by UNCITRAL. 35 The culmination of this development was in March 1978 when the convention was adopted at Hamburg in Germany. The new Convention is thus known as the Hamburg Rules. 

The Hamburg Rules were to come into force on the first day of the month following the expiration of one year from the date of deposit of the twentieth instrument of ratification, acceptance, approval, or accession. The twentieth such instrument was deposited by Zambia on 7 October 1991. The Hamburg Rules thus came into force on 1 November 1992. 

1.3 Hague or Hamburg - Which Rules for Australia? 

Section 3(1) of the Carriage of Goods by Sea Act 1991 provides: 

The object of this Act is to introduce a regime of marine cargo liability that: 

(a) is up-to-date, equitable and efficient, and 

(b) is compatible with arrangements existing in countries that are major trading partners of Australia, and 

(c) takes into account developments within the United Nations in relation to marine cargo liability arrangements. 

Senator Tate 36 in this second reading speech made reference to what is now Section 3(1) of the Act. 

Senator Tate, after discussing the introduction of the Hague-Visby regime, states that: 

`The inclusion of the Hamburg Rules in the Bill is a signal that Australia intends to accept this convention when its international standing is such that it can demonstrably provide a viable basis for new cargo liability arrangements for international seaborne trade between Australia and its trading partners. The decision to bring the Hamburg Rules into effect for Australia will be made by the Government of the day in the light of demonstrated international acceptance of this Convention particularly by Australia's major trading partners.' 37 

In a continuation of the second reading debate 38, Senator Collins 39 stated: 

`..the Government will adopt this position: the Bill provides that the Hamburg rules will be kept under review in order to determine the optimum time for implementation. I want to make it clear that the Government will not be moving to implement the Hamburg Rules until it is in the commercial interests of Australia to do so...there will be no moves towards implementation until a sufficient number of our major trading partners have adopted or expressed an intention to adopt the Hamburg Rules as the basis for their marine cargo liability regimes .. the decision will not be taken lightly". 40 

Later in the same second reading speech, Senator Collins said: 

`We assert that Australia should be giving the lead in accepting the Hamburg Rules... We want to give a clear message to our trading partners ... that we do intend, as a shipper nation, to agree to the Hamburg rules because they are to be benefit of shippers.' 

It seems clear, then, that the Government's intention was to defer moving to adopt the Hamburg Rules until some, at least, of our major trading partners had done so or had indicated that it was their intention to do so. This is also apparent from a consideration of the explanatory memorandum to the Carriage of Goods by Sea legislation. The memorandum states: 41 

`Delaying proclamation [of the Hamburg Rules] to a date to be fixed ensures that a future Government retains discretion to examine and to decide upon the appropriateness of implementing the Hamburg Rules, taking into account international acceptance of the Rules and domestic interests.' 

The process of examination was completed in mid-1994, 42 leading ultimately to the Federal Government's decision to defer the implementation of the Hamburg Rules until 1997. Should Australia have led its trading partners in its adoption of the Hamburg Rules in 1994? Senator Collins, in his second reading speech, certainly made reference to Australia giving a lead to its trading partners, but how far in the vanguard did we wish to be? A consideration of the empirical trade evidence does not support a move to the Hamburg Rules in 1994. In addition, it may be said that it is doubtful that it would do so in 1997. 43 

2. The Decision to amend COGSA 

Following the decision of October 1994 to defer the implementation of the Hamburg Rules, the available options offered to shippers and carriers were: 

(a) to implement the Hamburg Rules in 1997; 44 or 

(b) to continue to defer the implementation of the Hamburg Rules in 1997, until a reassessment in 2000. 

Previous work by this author has suggested that: 

(a) there is no empirical evidence to support Australia's adoption if the Hamburg Rules in 1997, or thereafter, on the basis of: 

(i) the commercial interests of Australia; 

(ii) the trading patterns of Australia, both inward and outward 

(iii) compatibility of regime with Australia's major trading partners; 

(iv) any other of the requirements in section 3(1) of the Carriage of Goods by Sea Act 1991 (Cth); 45 

(b) the legal evidence is equivocal and presents no compelling reason to support a change of regime; 46 

(c) case law surveys suggest a strong case for deferral, since there are almost no advantages for shippers evident from a consideration of the decided cases; 47 

(d) the insurance effects of a change to the Hamburg Rules in 1997 or later are strongly negative. 

On the basis of this type of analysis, the preferred option for Australia would have appeared to be a continued deferral of the implementation of the Hamburg Rules in 1997. 

However, the reiteration of the arguments raised in 1994 would serve no purpose in the process of determining Australia's marine cargo liability regime in 1997 and after. These arguments may be summarised as follows: 

(a) those in favour of retaining the Hague-Visby regime would speak of: 

(i) the well-established and well-understood nature of those Rules; 

(ii) the increased flood of litigation which will result from a change to the Hamburg Rules; 

(iii) the resultant increased costs associated with such a change; 

(iv) the lack of empirical evidence to support a well founded argument for a change to the Hamburg Rules; 

(v) the lack of support for the Hamburg Rules regime from the major trading nations, and in particular the absence of such support in Australia's major trading partners; 

(vi) the fact that the Carriage of Goods by Sea Act (COGSA) itself requires compatibility of regime between Australia and its major trading partners 

(vii) the fact that our major trading partners have either adopted, recently adopted, or contemplate adopting, the Hague-Visby Rules or a reasonable facsimile thereof; 

(viii) that this fact suggests that by having the Hague-Visby Rules in force Australia does have compatible arrangements with its major trading partners; 

(ix) thus, it is a rational choice to retain the Hague-Visby Rules for the time being; and 

(x) therefore, the appropriate decision to continue to emanate from Canberra under section 2(3) of COGSA would be the deferral option. 

On the other hand, those in favour of the Hamburg Rules will say that: 

(i) the Hamburg Rules should be adopted immediately as the only sensible option in a cargo-owning country such as Australia; 

(ii) this is the correct decision because the Hamburg Rules offer true legal advantages for the cargo-owning nations of the world; 

(iii) the Hamburg Rules have already been sufficiently adopted to suggest their adoption by Australia is appropriate; 

(iv) by our adoption of the Hamburg Rules we will be giving a lead to other developed trading nations, and possibly to our trading partners, particularly perhaps those in our own region; 

(v) the Hague-Visby Rules contain archaic defences for ship-owners and carriers, and do not adequately provide for modern developments in the shipping industry such as containerisation, and do not provide at all for such developments as EDI; 

(vi) apart from countries which have adopted the Hamburg Rules as a whole, some countries, notably China, have adopted, and some countries, notably the USA, are contemplating adopting, elements of the Hamburg Rules which apparently represent advantages for shippers; 

(vii) these apparently advantageous elements of the Hamburg Rules for shippers are: 

(a) the freer documentation requirements under those Rules; 

(b) the wider geographic and time coverage provided for under those Rules; 

(c) the deletion of out-dated or inappropriate defences for ship-owners and carriers; 

(d) some useful wider definitions, particularly for the term "goods"; 

(e) the increased per package or per kilo liability; and 

(f) the change to the overall basis of liability to bring it into line with other carriage regimes,and into line with modern developments in liability law generally; 

(viii) because of these apparent advantages, the rational choice is to adopt the Hamburg Rules in 1997; 

(ix) therefore, the appropriate decision to emanate from Canberra at that date under section 2(3) of the COGSA would be the adoption option. 

In previous paper on this topic, this author stated that: 

"The analysis in this paper has established that all the arguments in favour of retention of the Hague-Visby Rules are soundly based in evidence. However, the arguments for adoption of the Hamburg Rules are, for the most part, unable to be supported. This might be said to complete the argument, but such completion is not permitted by the Carriage of Goods by Sea Act 1991 (Cth). Discussion and argument must continue, and decisions must be made at three-yearly intervals. 

Since, despite the evidence, the debate cannot be regarded as settled, can anything be done to advance the debate before 1997? One possibility for discussion is the use of the word `compatibility' in section 3(1)(b) of COGSA. How is the word "compatibility" as used in the COGSA to be interpreted? Does it mean exact correlation of regimes between Australia and its major trading partners? Does it mean reasonable comparability of marine cargo liability rules? Or does it mean having cargo liability regimes which, though different, can co-exist comfortably together in the context of international trade? 

If `compatibility' is defined in a less rigorous fashion with respect to liability regimes, perhaps one outcome to the debate before 1997 could be hypothesised as follows: 

(i) the time before the next decision is made in 1997 should be given to a reasoned consideration of those elements of the Hamburg Rules which might be said to be of apparent benefit to Australia's cargo owning interests; 

(ii) this consideration to be followed by a minimal redrafting of the Hague-Visby Rules for Australian purposes to meet the requirements for change; 

(iii) repeal of the Hamburg Rules provisions in the COGSA; then 

(iv) adoption of a slightly adapted version of the Hague-Visby Rules which still offers sufficient compatibility with our major trading partners to meet the objects of the COGSA. 

The adaptations to the current regime which might be considered by the negotiating parties might include: 

(i) documentation: a change would be required to Article 1(b), the definition of a `contract of carriage'. This could be changed from: 

"contract of carriage" applies only to contracts of carriage covered by a bill of lading or any similar document of title..." 

to: 

"contract of carriage by sea" means any contract whereby the carrier undertakes against payment of freight to carry goods from one port to another, however such contract is evidenced." 

(ii) geographic coverage: a change would be required to Article 10 to allow coverage of both inward and outward carriage. Section 10 of the COGSA will also need amendment to make this absolutely clear. Article 10 could be amended as follows: 

`The provisions of this Convention shall apply to every Bill of lading or other contractual document supporting the carriage relating to the carriage of goods between ports in two different states if: 

(a) the contract of carriage is made or issued in a contracting State; or 

(b) the port of loading as provided for in the contract of carriage is located in a contracting State; or 

(c) the port of discharge as provided for in the contract of carriage is located in a contracting State; or 

(d) the contract of carriage provides that this convention or the legislation of any state giving effect to this convention is to govern the contract. 

(iii) time coverage: Article 1 (e) of the Hague-Visby Rules would need to be changed to reflect the wider port-to-port coverage which is said to be necessary to fully protect cargo-owners interests. The amendment might read: 

"carriage of goods" covers the period during which the carrier is in charge of the goods at the port of loading, during the carriage and at the port of discharge. 

(iv) goods definition: Article 1(c) would need to be changed to better reflect cargoes carried from Australia. It could then read: 

"Goods" includes goods, wares, merchandise, and articles of every kind whatsoever including live animals, goods consolidated in a container, pallet or similar article of transport, and cargo which by the contract of carriage is stated as being carried on deck and is so carried;" 

(v) Carriers' defences: The Hamburg Rules delete entirely the defences in Article 4(2) of the Hague-Visby Rules, and it may be that this should be allowed to stand in an amended set of Rules for Australia. The alternatives may be argued as follows: 

(a) if the defences in Article 4(2) are left in the Rules: 

The basis of liability in the Hamburg Rules is extremely problematical, as it is expressed in Article 5 of these Rules, and probably ought to be omitted from any redrafting exercise. Why not retain the Article 3-4 regime as it already expressed in the Hague-Visby Rules? Article 3 (1) and (2) are well-expressed and should serve all the relevant purposes of the parties to the contract of carriage. To exchange this standard of care for the sloppy drafting of Article 5 of the Hamburg Rules seems to add only confusion to the liability situation. 

What are "all measures that could reasonably be required to avoid the occurrence"? One might argue that such a broad statement for a standard of care embraces the seaworthiness requirement in Article 3 of the Hague-Visby Rules, but why state it in a way that merely invites litigation? There is no problem with Article 3 of the Hague-Visby Rules as it stands, nor with Article 4(1). 

The argument here revolves around Article 4(2), and in particular around Article 4(2)(a), the navigational error defence. Article 4(2)(b) - (q) could be retained without any difficulties being caused to the parties to a contract of carriage. The argument against retaining Article 4(2)(a) is that modern navigational technology has rendered this defence out-dated. If it may fairly be argued that the defence is archaic, and even unfair to cargo-owners, then it should be possible to retain all of Article 3 and 4 of the Hague-Visby Rules, but omit Article 4(2)(a). However, case law on this point suggests that it is not really a major issue in terms of litigation, so it is perhaps unnecessary to consider the effect of Article 4(2)(a) at all. 

(b) If the defences are removed from the Rules: 

Can Articles 3 and 4 stand without Article 4(2)? The answer should surely be yes. If negotiations between the parties result in this outcome, it may serve the purpose of both retaining a sensible standard of care, and allowing carriers to still retain defences in Article 4(1) which are similar to those "Neither the carrier nor the ship shall be responsible for loss or damage which was not caused recklessly or with intent." 

(vi) Per Package/per kilo liability 

The higher SDR limits of the Hamburg Rules could no doubt be inserted into our amended regime. Some would argue that even the 835 SDR per package/2.5 SDR per kilo Hamburg regime is insufficient compensation for loss in the light of some other carriage regime compensation levels. 

These adaptations meet concerns which have been raised by some shippers, 48 and perhaps reflect developments occurring in the United States, where suggestions have been put forward to change the US marine cargo liability regime to one which is an apparent combination of elements of the existing regimes available. 49 In particular, the US suggestions include: 

(i) coverage of all contracts of carriage by sea, not just those evidenced by a bill of lading; 

(ii) an expanded definition of `goods' to include deck cargo (although not live animals); 

(iii) an amended definition of carrier to avoid identification problems with respect to an actual carrier; 

(iv) increased coverage of the carriage to include non-sea components, where delivery is inland rather than to a port; 

(v) apparent elimination of the nautical fault defence - all other defences remain unchanged; 

(vi) an expanded definition of `writing' to include EDI - if electronic bills of lading are chosen by the parties, the CMI Rules for same are to apply. 

These suggested changes to the Hague Rules regime operative in the US may be regarded as minimal, and, if passed into legislation could prove to be influential internationally. 

Australia could suggest and implement changes similarly. However, such further amendments to marine cargo liability regimes should ideally be discussed in an international forum. If this is so, Australia's continued deferral of the Hamburg Rules becomes imperative until the CMI, or other appropriate body, has fully considered the implications of the major trading nations' unanimous rejection of the Hamburg Rules." 

It is apparent that these suggestions may now be acted upon. In January 1995, the Federal Department of Transport called a meeting of interested parties which was to provide a forum, and eventually a framework, for just such an advancing of the argument as was mooted above. 

The meeting, held on 18 January 1995, was called to address the government's concern that although Australia had chosen to defer the implementation of the Hamburg Rules in October 1994, our "marine cargo liability arrangements [should] remain both relevant and appropriate to the needs of the maritime sector". 50 

The aims of the meeting were expressed to be: 

(i) to identify the principal shortcomings in the current arrangements; 

(ii) to isolate areas of agreement and of disagreement between the various interested parties; 

(iii) to assess issues needing to be explored further; and 

(iv) to determine how these issues could be most effectively progressed. 51 

Twenty-three representatives of industry and the legal profession attended these initial discussions. Several issues were raised for investigation including: 

(i) the scope of application of the Rules; 

(ii) duration of liability; 

(iii) carrier liability generally, and defences to that liability; 

(iv) time bar for action; 

(v) arbitration of disputes; 

(vi) limits to liability; and 

(vii) definitions of: 

contracts in writing 

shipper and consignee 

goods 

carrier. 

Discussion on these issues was amicable and may be summarised as follows: 

	Issue 
	Discussion Points 
	Outcome 

	1. Scope of Application 
	
	

	1.1 Should coverage be extended to non-negotiable documents (including but not limited to sea-waybills)? 
	There was a general consensus that the liability regime could be extended to non-negotiable documents, including but not limited to sea-waybills. 
	Referred to working group for further consideration 

	1.2 Should coverage be extended to EDI transactions? 
	There was general consensus on this point also, though some participants required more thorough investigation. 
	As above. 

	1.3 Should coverage be extended to importers? 
	There was some concern expressed over possible problems with conflicts of laws, as is experienced in the US. 
	As above. 

	1.4 Should coverage be extended to charter-parties? 
	This was opposed by most participants, as an issue which requires international action. 
	This point was agreed to be omitted from further discussions. 

	2. Duration of Liability 
	
	

	2.1 Should liability be extended in duration to 'port-to-port'? 
	This was opposed by carriers, but generally supported by other participants. It was pointed out that combined transport bills of lading allow for this extension already. 
	Submitted for further study by the working group. 

	2.2 Should liability for delay be extended? 
	Justifiable delays were agreed to be no basis for liability. This issue raised little concern from most participants. 
	Agreed to be a low-priority issue for the working group to consider. 

	3. Carriage Liability Generally 
	
	

	3.1 Should the basis of liability be changed? 
	The discussion suggested little reason for change. 
	Referred to working group. 

	3.2 Should the available defences be deleted? 
	The defences contained in Article 4(2)(c)-)q) were agreed to present no difficulty. The 'nautical fault' defence continues to present as a contentious issue for resolution. 
	As above. 

	4. Time Bar for Action: 
	
	

	4.1 Should the time bar be extended from its present one year? 
	Equivocal support was expressed about an extension from one to two years. 
	Regarded as an issue of low - priority for working group consideration. 

	5. Arbitration of Disputes 
	
	

	5.1 Should arbitration be recognised as a means of dispute resolution under COGSA? 
	There was strong support for this. 
	Agreed in principle at the meeting. 

	5.2 Will arbitration offend section 11 of COGSA? 
	It was argued that arbitration should be recognised, and not be an ouster of jurisdiction. 
	Agreed to support any necessary amendment at the meeting. 

	6. Limits to Liability 
	
	

	6.1 Should the monetary limits be increased to the Hamburg Rules levels? 
	There was no disagreement about an increase in limits. 
	The amount of the increase was referred to the working group. 

	7. Definitions 
	
	

	7.1 Should 'cargo' include live animals? 
	Equivocal support was expressed. 
	Referred to working group. 

	7.2 Should 'cargo' include deck cargo? 
	As above. 
	As above. 

	7.3 Should 'carrier' include the actual carrier? 
	There was apparent agreement on this point. 
	As above. 

	7.4 Should non-written forms of communication be recognised? 
	As above. 
	No decision was taken on furthering this issue. 



The working group was appointed form the participants present at the meeting on January 18, 1995, 52 and first met in Sydney on March 2, 1995. The discussion at that meeting may be summarised as follows: 

	Issue 
	Discussion 
	Outcome 

	1. Scope of Application 
	
	

	1.1 Non negotiable documents 
	Discussion was concerned with coastal trades, and the possibility of special treatment for these. 
	Agree that sea way bills should be covered. 

	1.2 EDI 
	There was agreement on this expansion of coverage. 
	Agreed. 

	1.3 Coverage of Importers 
	The extent of any problem was unclear from discussions. An international approach might be required. 
	Further discussions with industry. 

	2. Duration of Liability 
	
	

	2.1 Port-to-Port coverage. 
	It was agreed that only port-to-port coverage would be considered. Wider issues of transport interfaces would be excluded. 
	Discussion was deferred. 

	2.2 Delay 
	Discussion dealt with the current position with respect to delay, and whether any change was necessary. 
	Discussion was deferred. 

	3. Carrier Liability Generally 
	
	

	3.1 Basis of liability 
	Considerable discussion on the merits of change took place. There was felt to be an absence of commercial evidence supporting one basis of liability over any other. 
	Further discussion was agreed to be necessary. 

	3.2 Nautical fault defence 
	As above. 
	As above. 

	4. Time Bar for Action 
	
	

	4.1 Extension to two years 
	No strong motivation for change emerged from the discussion. 
	Deferred to next meeting. 

	5. Arbitration of Disputes 
	
	

	5.1 Recognition of arbitration 
	Agreed. 
	Agreed. 

	5.2 Ousting of jurisdiction 
	Agreed that arbitration was not so intended. 
	Agreed. 

	6. Limits to Liability 
	
	

	6.1/6.2 Monetary limits 
	Little discussion took place. 
	Deferred. 

	7. Definitions 
	
	

	7.1 Live animals 
	Live animals are not usually carried under a bill of lading. 
	Regarded as not relevant. 

	7.2 Deck cargo 
	It was agreed that the shipper should bear the onus of specifying the necessity for under-deck carriage. 
	Agreed. 



The committee agreed to meet again on 12 April 1995, before which the Department of Transport would provide information papers on: 

(i) advantages and disadvantages of the issues examined; and 

(ii) a table of our major trading partners' approaches on each of the issues discussed. 

The Department supplied the following working papers to the group: 

· Marine Cargo Liability Working Group - Working Paper 1 53 

· Consideration of Issues, Possible Advantages/Disadvantages 

Note: The following table outlines some of the arguments raised in the context of working group deliberations. It also includes some of the other arguments that have been raised in relation to various proposals. 

	Issue 
	Advantages 
	Disadvantages 

	1. Application 
	
	

	Widening of compulsory coverage to include non-negotiable documents 
	· Industry practice commonly treats sea waybills interchangeably with bills of lading. 

· May overcome differential liability treatment of different documents used to evidence a contract of carriage. 

· Consistent with developments in State bills of lading legislation. 
	· Difficulty of including non-negotiable consignment notes on short sea trades and coverage of through cargo. 

· Need to clearly define the range of documents included. 

· Opt in provision already available on a non-mandatory basis. 

	Include provision for EDI 
	·Supports moves to wider industry usage of electronic documentation. 
	

	Broaden coverage to include importers 
	·May avoid exposure to unfavourable regimes where no conventions apply or minimum liability limits are low. 

·Allows Australian importers to have a case heard in a familiar jurisdiction and with greater certainty of outcome. 
	· May be preferable to encourage more consistent approach internationally. 

· Possible conflicts of jurisdiction. 

· Few objections have been received from importers and there is little hard evidence of the extent of the problem. 

	2.Duration of Liability 
	
	

	Extension to cover port to port. 
	·Many operators already provide cover beyond 'hook to hook'. 

·Consistent with approach of a number of Australia's trading partners. 

·Similar to liability for air mode. 

·Recognises that many contracts for carriage by sea now covered by through bills of lading. 

·May help to clarify role and responsibilities of carriers, stevedores and terminal operators. 
	· Will not achieve uniformity. 

· Raises many definitional and interpretational issues eg. where the boundaries of a wharf are at an island handling depot. 

· No clear understanding of how an extension of liability will affect insurance and other costs. 

	Provide for losses due to delays in shipment. 
	·Explicitly recognises important principle that carrier should be liable for consequential losses arising from delay except where beyond its control or involves attempts to save life or property. 

·Some of our trading partners eg. Japan, already include in their liability provisions. 
	· Express provision may lead to unnecessary upsurge in litigation. 

· May not significantly advance present arrangements which allow for recovery action through deviation provisions. 

	3.Time Bar 
	
	

	Possible extension of time from 1 year to 2 years. 
	·May reduce costs associated with applications for extensions of time. 

·May reduce legal costs where claims need to be filed to protect them against the time bar while negotiations proceed. 
	· Parties involved need to know full extent of possible liability as soon as practicable. 

· Extension of time bar would encourage more tardy practices and later lodgement of claims. 

· Would make it difficult for claims to be settled within a reasonable time frame. 

	4.Arbitration 
	·Encourages greater use of alternative dispute resolution. 

·Will not oust Australian jurisdiction. 

·May reduce legal costs. 
	

	5.Value Limits /Definitions 

Definitions of package or unit may need to be clarified. 
	
	

	6.Deck Cargo 

Specific provisions be included to codify liability arrangements for deck cargo. 
	
·Overcome uncertainties about who is liable where goods carried above deck. 

·Formally recognises modern methods of cargo carriage. 

·Deck cargo now covered for insurance in much the same way as non-deck cargo. 
	
· Needs to be framed carefully to ensure that parties recognise their rights and duties. 

· Hamburg Rules alternative unreasonable; if adopted placed undue burden on carrier. 

	7.Live Animals 

Currently excluded from rules. 
	·Takes account of "special risks" associated with carriage. 

 
	

	
	
	


