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Research basis for the Model Australian Contract - Export (MACE)
This is an outline of the issues to be reviewed in developing MACE.

All contributions are welcome.  Please contact Conjoint Professor John Levingston, School of Law, University of Newcastle, NSW Australia.

It is proposed that MACE will appear in:

· Long form 

· (setting out the terms and conditions in detail with reference to current law)

· Short form

·  (incorporating the long form)

The proposed topics to be included are:

1
Commodity Contract

International Agreements & Conventions


Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters 1968


Incoterms 2000


UNCITRAL Model Law on Electronic Commerce (1996)


UNCITRAL Model Law on International Commercial Arbitration (1985)

Legislation


Commonwealth

Corporations Act 2001

Electronic Transactions Act 1999


Electronic Transactions Regulations 2000

International Arbitration Act 1974


Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958)

Trade Practices Act 1974


State & Territories (NSW & equivalents in other States & Territories)


Commercial Arbitration Act 1984 (NSW)

Sale of Goods Act 1923 (NSW


Sale of Goods (Vienna Convention) Act 1986 (NSW)


Contractual terms


Using the correct Incoterm


Associated certificates


ADR


Currency selection and risk

E-commerce


Force majeure


Law and Jurisdiction

· Service out of jurisdiction

· forum non-conveniens 

· enforceability/reciprocity

· anti-suit


Passing Property


Passing Risk


Quality variables


Restraints of trade


Rights of the Buyer


Rights of the Seller


Romalpa clauses


Stoppage in transit

2
Transport Contract

3 areas, air, inland (road, rail, warehouse), sea


International Conventions


UN Convention on International Multimodal Transport of Goods 1980


York-Antwerk Rules 1994 (General Average)


Legislation


Commonwealth


Admiralty Act 1988


Australian National Railways Act 1917


Carriage of Goods by Sea Act 1991 (Amended Hague Visby Rules)


Civil Aviation (Carriers’ Liability) Act 1959 ( Warsaw Convention)


Commonwealth Railways Act 1917


Corporations Act 2001


Electronic Transactions Act 1999


Electronic Transactions Regulations 2000

Limitation of Liability for Maritime Claims Act 1989 


Trade Practices Act 1974, s74, and Part X


State & Territories 


ACT


Mercantile Law Ordinance 1962, ss17-32

NSW

Common Carriers Act 1902 


Dangerous Goods Act 1975


Sale of Goods Act 1923,  s 35, 36


Sale of Goods (Vienna Convention) Act 1986, Schedule 1, Art 60


Sea-Carriage Documents Act 1997


Sea Carriage of Goods (State) Act 1921


Warehousemen’s Lien Act 1935 


NT


Warehousemen’s Lien Ordinance 1969 


Queensland


Bills of Sale and other Instruments Act 1955


Carriage of Goods by Land (Carrier’s Liabilities) Act 1967


Sea-Carriage Documents Act 1996


Warehousemen’s Act 1973


South Australia 


Carrier’s Act 1891


Mercantile Law Act 1936, s14


Sea-Carriage Documents Act 1998


Warehouse Liens Act 1990 


Tasmania

Bills of Lading Act 1857


Sea-Carriage Documents Act 1997


Victoria

Sea-Carriage Documents Act 1998


Warehousemen’s Liens Act 1958 


WA

Sea-Carriage Documents Act 1997


Warehousemen’s Liens Act 1952 


Common Law


Bailment  
(principles only as this subject is dealt with comprehensively in Palmer Bailment, 2nd Edn )


Contracts


Air waybills



Carriers



Freight forwarders



Limitation of Liability


Bills of Lading



Application to third parties



Combined Transport Bill of Lading



Carrier’s or Ocean Bill



Forwarder’s/House or NVOCC Bill



Mate’s receipt



Clean bill


Claused bill


Delivery Docket


Use of Letters of Undertaking & letters of indemnity



Limitation of Liability



Exclusion clauses




Himalaya clause





Four corner’s rule




Promise not to sue clause




Circular indemnity clause


Sea waybills


Charterparties


Time



Voyage


Cargo on a ship under arrest


Consignment Notes


Carrier’s Liens



Maritime Lien



Warehousemen’s Lien


Contractual terms



Limitation of Liability



Exclusion clauses generally



Time Bars
3
Finance contract

International Agreements


UCP 500


Legislation

Commonwealth


Bills of Exchange Act 1909

Electronic Transactions Act 1999


Electronic Transactions Regulations 2000

Export Finance and Insurance Act 1991

Contracts


Buyer’s Insolvency

Export Credit Insurance


Commercial Risk

Political Risk

4
Marine insurance contract

Legislation


Commonwealth


Electronic Transactions Act 1999


Electronic Transactions Regulations 2000


Export Finance and Insurance Act 1991

Insurance Contracts Act 1984, s9, 10


Marine Insurance Act 1909


Contracts



Duty of utmost good faith


Types of policy



Floating Policy, s35



Time Policy, s31(2)



Unvalued Policy, s34



Valued Policy, s33


Voyage Policy, 31(1)

Choice of law and jurisdiction


Assignment


Insurable interest


Period of insurance

Events not covered by the policy



Before transit



Insolvency of the carrier



Post delivery

Warranties


Subrogation



Amounts recovered and the common law

Schedules

1
Commodity Contracts



Model Export Contract (Long form)



Model Export Contract (Short form)

2
Transport Contracts



Air waybill, Qantas



Consignment Note




Rail




Road




Warehouse



Combined Transport Bill of Lading




(as negotiated under Part X, Trade Practices Act)



Austwheat Bill of Lading



Sea waybill



Charter parties




Australian Wheat Charter 1990




BIMCO Gencon Charter




NYPE 93 Time Charter



Letter of Indemnity



Letter of Undertaking

3
Finance Contracts




Bill of Exchange



Letter of Credit and associated documents
4
Marine Insurance Policy



Policy


Institute of London Underwriters Cargo Clauses (most commonly used) – eg  ICC(A)
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John Levingston

