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Introduction

This paper is one of a series which explores the extent of employee entitlements in an insolvency, and the differences which have emerged between Admiralty and Corporations  law.  This paper deals with employee rights under the Corporations Act 2001 (Cth).
  
The principles have a common origin in admiralty law and equity but there has been a divergence, with admiralty maintaining the priority of wages entitlements above secured creditors, and corporations law advancing secured creditors before wages.  This divergence appears to be the result of domestic statutory intervention in corporations law, which can not take place to the same extent in Admiralty which is governed by principles of private international law.  
 
The jurisdiction of the Courts in both Admiralty and Corporations is exercised in equity:

· The Admiralty Court, exercised by the Federal Court of Australia and the Supreme Courts of the States and Territories;

· The Corporations list of the Equity Division, exercised by the Supreme Courts of the States and Territories.

In the context of insolvent corporations, the rights of employees, referred to as ‘employee entitlements’ are set out in a statutory regime contained within the Corporations Act.  

The rights of employees in the context of admiralty jurisdiction has a rich and long history which is recorded in the judgments of the admiralty court for the last 300 years and is governed by principles of equity which have grown to accommodate the increase in the breadth of wages to include such matters as health insurance and superannuation. 

The seafarer has at least the opportunity to seek out a favourable jurisdiction, though the choice of jurisdiction is more often thrust upon him by other parties who arrest the ship on which he is working.  By contrast, corporate employees are geographically bound to the jurisdiction of employment and do not have the privilege of a roving residence with liberty to invoke the jurisdiction of foreign admiralty courts.

The emergence of globalization governed by multi-national corporations where management decisions affecting a local workforce are often made from distant corporate headquarters with a view to international operations should cause one to pause and reconsider whether economic globalization has brought the corporate employee closer to the circumstances of the seafarer whose owner carries on business in a distant jurisdiction.

Corporations Law

The entitlements of employees of an insolvent company are set out in the Corporations Act 2001 (Cth). 

Object
The object of the Corporations Act in respect of employee entitlements is set out in s596AA(1):

The object of this Part is to protect the entitlements of a company's employees from agreements and transactions that are entered into with the intention of defeating the recovery of those entitlements.
and is for the more limited purpose of protecting entitlements from agreements and transactions entered into with the intention of defeating those entitlements.

With a sentiment reminiscent of admiralty, in Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed), Finkelstein J observed:

22…

In the winding up of an insolvent company, where there is not enough money to go around certain debts are given priority over others. That is the function of s556, according to which priority is given to several classes of debt, including debts due to employees. The rationale for the special treatment afforded to employees is that they are in a vulnerable position if their employer becomes insolvent: Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (1988) vol 1, 294. The Commonwealth contends that it would be contrary to the policy established by the Corporations Act if a deed of company arrangement were to distribute the assets of an insolvent company otherwise than in accordance with the rules that apply in a winding up.

23 There are cases that lend support to this argument. In Re Ansett Australia Limited and Mentha (2002) 40 ACSR 389 Goldberg J said (at 403): 

"The Corporations Act enshrines the principle that priority is to be given to the payment of employee entitlements and to the repayment of advances made for that purpose: ss556(1) and 560. It is unlikely that a meeting of creditors would resolve to dislodge that priority. If such a resolution was passed and the provision relating to the relegation of that priority was included in a deed of company arrangement, I consider that it is probable that a court would terminate the deed pursuant to s 445C, on the ground that the provision was oppressive or unfairly prejudicial to, or unfairly discriminatory against the Commonwealth: s 445D(1)(f)."
In Expile Pty Limited v Jabb’s Excavations Pty Ltd (2004) 22 ACLC 667, Palmer J said (at 677): 

"The authorities discussed below establish, in my opinion, that where a creditor would have particular priority under the Corporations Act or other legislation if a company were to be wound up in insolvency, the Court, as a general rule, does not approve or permit any other regime of distribution of the company’s assets which would disturb that priority. Essentially, this is so because the legislature has indicated, in the statutory priorities for distribution in a winding up, which claims should be preferred where there is insufficient for all creditors to be satisfied."
Precondition for claim
Employee claims under the Corporations Act arise for consideration where the corporate employer is insolvent.  By the time an employee brings a claim for entitlements the probability is that an order has been made to wind up the company and appoint a liquidator or an administrator.   The effect of a winding up is that the order is in favour of all creditors and contributories as if the application was a joint application 
 and employees (along with all other claimants) may not begin or proceed with a claim against the company for payment of entitlements except with leave of the Court and subject to any terms the Court imposes. 

In Heffernan v Chacmol Holdings Pty Ltd 
  the plaintiff claimed wages from a company controller, under s278 of the Industrial Relations Act 1999 (Qld).   It was held amongst other things that an Administrator of the company had been appointed pursuant to the Corporations Act 2001 and as no written consent had been obtained from either the Administrator or the Court under the provisions of  ss440D or 471B, the action could not be commenced or continued. 
Employee

An employee 
 is defined in the Corporations Act s556(2) as:

employee in relation to a company, means a person:

(a) who has been or is an employee of the company, whether remunerated by salary, wages, commission or otherwise;  and

(b) whose employment by the company commenced before the relevant date 

and in 596AA(4) as:

Employees 

(4)  For the purposes of this Part, a person is an employee of a company if the person is, or has been, an employee of the company (whether remunerated by salary, wages, commission or otherwise). 

(5) If an entitlement of an employee of a company is owed to a person other than the employee, this Part applies to the entitlement as if a reference to the employee included a reference to the person to whom the entitlement is owed. 

Entitlement

The entitlements of employees are defined in the Dictionary s9 by reference to s596AA(2): 
 
The entitlements of an employee of a company that are protected under this Part are:

(a) wages payable by the company for services rendered to the company by the employee; and 
(b) superannuation contributions (that is, contributions by the company to a fund for the purposes of making provision for, or obtaining, superannuation benefits for the employee, or for dependants of the employee) payable by the company in respect of services rendered to the company by the employee; and 
(c) amounts due in respect of injury compensation in relation to the employee; and 
(d) amounts due under an industrial instrument in respect of the employee's leave of absence; and 
(e) retrenchment payments for the employee (that is, amounts payable by the company to the employee, under an industrial instrument, in respect of the termination of the employee's employment by the company). 

An entitlement of an employee need not be owed to the employee. It might, for example, be an amount owed to the employee's dependants or a superannuation contribution payable to a fund in respect of services rendered by the employee. 

which includes a limited category of benefits further limited for excluded employees under s596AA(3):

Wages

Wages are defined in the Dictionary s9:

Wages, in relation to a company, means amounts payable to or in respect of an employee of the company (whether the employee is remunerated by salary, wages, commission or otherwise) under an industrial instrument, including amounts payable by way of allowance or reimbursement but excluding amounts payable in respect of leave of absence.

and do not include the wide range of benefits which are now accepted as within the admiralty definition of wages. 

Industrial instrument is also defined in  s9 to mean:

(a) a contract of employment; or

(b) a law, award, determination or agreement relating to terms or conditions of employment.

Superannuation

Superannuation contributions are defined in s556(2):

"superannuation contribution", in relation to a company, means a contribution by the company to a fund for the purposes of making provision for, or obtaining, superannuation benefits for an employee of the company, or for dependants of such an employee.
and they have the same priority as wages. 

Industrial awards

Industrial instrument is defined in the Dictionary s9 as meaning:

(a) a contract of employment; or 

(b)
 a law, award, determination or agreement relating to terms or conditions of employment. 

Retrenchment

A retrenchment payment is defined in s556(2):

"retrenchment payment", in relation to an employee of a company, means an amount payable by the company to the employee, by virtue of an industrial instrument, in respect of the termination of the employee's employment by the company, whether the amount becomes payable before, on or after the relevant date. 

and a retrenchment amount is defined as an amount to which an employee has a right to payment under s556, for the purpose of  s558(5):
In this section, retrenchment amount , in relation to employment of a person, means an amount payable to the person, by virtue of an industrial instrument, in respect of termination of the employment.
In Hansen v Namoi Enterprises 
  a claim for payment in lieu of notice of termination and full redundancy where there was no right to a retrenchment payment was held not to be recoverable under s556. 
Bonus

In Walker & Sherman & Anor v Andrew & Ors 
 the NSW Court of Appeal considered an employer's bonus scheme with an unspecified bonus payable, where the employer was bound to pay reasonable bonus on basis of quantum meruit.  This raised the issue of priority creditors, wages and the employees' bonus.  

The Court unanimously held that the former employees had no contractual right to bonuses but had been employed on the clear understanding that they would be entitled to remuneration in addition to their salary, and were entitled to reasonable bonuses on a quantum meruit basis 
 and such bonuses were "wages" as defined by the Corporations Act s9.  Thus, the former employees were priority creditors for their bonuses in the receivership,  Brownie AJA at [42]:

The amount of the bonus was not fixed at the time of the execution of the deed, so that the law imposed an obligation to pay a sum that was reasonable in the circumstances, to be assessed having regard to the evidence showing what value the parties themselves put on Mr Maguire's services: Way v Latilla [1937] 3 All ER 759, Powell v Braun [1954] 1 WLR 401, and Woodhouse v ADA Manufacturing Co Ltd [1954] SASR 263. Thus, in Way, as assessment was made of a reasonable share by way of "participation" in the profits from a mining venture; and in Powell and in Woodhouse, assessments were made of the reasonable shares of the profits from the businesses in question, paid instead of salary or wages.

In Re Galaxy Media Pty Limited (Rec/Mgrs apptd.) (in liq) 
 the Court held: 

43    Thus it could not be doubted that if under the relevant employment contract, being the industrial instrument in respect of each employee, there were a contractual entitlement to a bonus, such bonus would constitute “wages” for the purposes of the priority payments regime in s556(1)(e). While it would still be necessary to determine that such bonus was “in respect of services rendered to the company” by the relevant employees before the relevant date…

The concept of ‘services rendered to the company’ directly follows the now discarded earlier limitation in admiralty that wages had to be earned for services on the ship. 

In Re Galaxy Media Pty Limited (Rec/Mgrs apptd.) (in liq) 
  the question was whether a bonus payment was wages for the purposes of the statutory priority under ss433(3)(c) and 556(1)(e) of the Corporations Act, and the meaning of industrial agreement was considered.   The dispute centred on whether there was no more than an unenforceable agreement to agree to a future bonus based (in some cases on a percentage), devoid of contractual force, or void for uncertainty, though acknowledging the contracts of employment are otherwise enforceable.  The question was whether the employee’s entitlement to a bonus payment, was in law a contractual entitlement under a contract of employment.  The Court noted that the employer had taken the benefit of part performance by the employee of the employment contract and the employee now sought that the employer fulfils the admittedly incompletely specified bonus stipulation in it.
  

His Honour distinguished 
 the case from the circumstances in Biotechnology Australia Pty Ltd v Pace 
 where the remuneration included “the option to participate in the Company’s senior staff equity sharing scheme”, and the parties knew that no such scheme had been established by the employer.  Santow J continued: 

[70]…That was a bridge too far. It contained “too many elements which were uncertain” (per Kirby P at 137). As he rightly said, there “is no external standard” .... “in order to fix an ‘appropriate’ or ‘reasonable’ equity participation scheme ...”. A bonus employee scheme of the kind here in question however does not involve comparably difficult questions, as arise in a share scheme where shareholders’ interests are directly affected by the quantum and issue price of a future issue of shares to employee.

71    Finally I turn to a case which illustrates these principles in the present context. In Powell v Braun [1954] 1 WLR 401 (followed in Woodhouse v A. D. A. Manufacturing Co Ltd [1954] SASR 263 by Reed J in the South Australian Supreme Court), an employee was promised a bonus, having been employed for some two years in the business. It was to be based on “the net trading profits” of the business and was in lieu of any increase in salary. Though the manner in which such bonus was to be assessed was never agreed, in fact the defendant did pay the plaintiff a bonus in subsequent years. However, it was not suggested that that payment by itself afforded the reason for its basis for calculation being sufficiently certain.
72    The Court of Appeal held that on the true construction of the relevant letters giving rise to their contract the parties did not intend that the payment of the bonus was purely in the discretion of the defendant. It was said that the principle of quantum meruit was no less applicable when the remuneration was additional remuneration over and above a fixed salary, than when it was the only remuneration. Accordingly, the plaintiff was held to be entitled to be paid the sum which the parties had agreed to be payable if the defendant were liable to pay a bonus, such sum being so determined by reference to what was reasonable in relation to profits. As Evershed MR said at 405:
“Once it is concluded that there was not to be a reward in the discretion of the defendant, that then inevitably it must mean, according to its terms, that the sum to be paid — unless the parties chose from time to time to agree some other figure — would be a reasonable sum; that is a sum arrived at so as to bear a reasonable relationship to the trading profit. Of course if there were no trading profit, no doubt there would be no so-called bonus; but in any other event, then I think that the principle of quantum meruit or of reasonable remuneration (which comes to the same thing) is no less applicable where the remuneration in question is additional remuneration ...”
73    I do not suggest that quantum meruit, following Pavey v Matthews (supra), could any longer, freed from its fictional implied contract basis, provide the necessary contractual basis for wages. What I do suggest, is that Powell v Braun should be understood as refuting contractual uncertainty where a standard of what is reasonable in the circumstances may be invoked. It is in the same line of authority as Foley v Classique Coaches (supra). It simply recognises that a partly performed contract may more readily invoke the Court’s capacity to find a machinery or basis such as reasonableness, to give content to an otherwise unspecified criterion in a contract; compare Carter and Harland “Contract Law in Australia” (Butterworths, 1991) at 74-5.

74    There is a further principle which has potential bearing in the present circumstances. In Kymbo Pty Limited v Paxton Management Pty Ltd (supra) Young CJ in Eq refers to the situation where the parties have left the term of their agreement uncertain but have determined its content with sufficient certainty at the time when the action for specific performance has commenced. A series of cases have held that that is sufficient then to permit specific performance; see Adams v Broke (1842) 1 Y & C 627; 62 ER 1146, Shardlow v Cotterell (1881) 20 CHD 90. In Macauley v Greater Paramount Theatres Limited (1921) 22 SR 66 at 74, Harvey J held that where the uncertainty which might have precluded a decree for specific performance has been removed before the suit was instituted, a decree could be made, declining to follow authority to the contrary. As Young CJ in Eq records, that decision has been followed since; see, for example, Bradford v Zahra [1977] Qd R 24 and was endorsed by the English Court of Appeal in Price v Strange [1978] Ch 337. So subsequent events, in the form of a course of dealing, may be admissible to identify the things with which the contract deals (see SportsVision Australia Pty Ltd v Tallglen Pty Ltd (1998) 44 NSWLR 203 at 118). I do not here enter into the controversial area of resolving ambiguity by reference to later conduct or statements by the parties, where the weight of authority is against such admission; see most recently, McGill v National Australia Bank [2001] NSWCA 221 per Ipp AJA.

Santow J also considered the presumption that a party to a contract should not be permitted to take advantage of his or her own wrong against the other party: 

Debts due to employees
An employee is entitled to be paid under a contract of employment, s558 
  as a debt due to the employee.  The section provides for deemed employment where the employee is employed by the liquidator, s558(2) and has extended benefits including payment for leave of absence and retrenchment under an industrial instrument.  These amounts become a cost of the winding up, s558(3) and (4). 
A debt is incurred by a company in circumstances described in Standard Chartered Bank of Australia Ltd v Antico: 

In my opinion, a company incurs a debt when, by its choice, it does or omits something which, as a matter of substance and commercial reality, renders it liable for a debt for which it otherwise would not have been liable. This formulation has three aspects which could cause difficulty in particular cases: first, as to whether the company has a choice whether to do (or omit) the act or not; secondly, as to whether it is the act or omission, or something else, which renders the company liable for the debt; and thirdly, as to whether the company would otherwise (in any event) have been liable for the debt.

A debt must be properly incurred, 
 though this is broadly interpreted. 
 
In McEvoy v Incat Tasmania Pty Ltd 
  the Court considered the effect of receivership on contracts of employment where the employees continued in employment.  The question was whether the receiver was liable for annual leave, long service leave and retrenchment entitlements under ss419 
  and 433. 
  The Court held these sections did not oblige the plaintiff to pay annual leave, long service leave and retrenchment entitlements to employees to whom such entitlements were accruing, but were not yet due and payable.  Finkelstein J’s  reasoning was that when a receiver is appointed: 
[6] The starting point is to deal with the effect of the appointment of a receiver on a contract of employment. Surprisingly, the law is still in a state of uncertainty. It is generally accepted that the appointment of a receiver by the court terminates the contract: Reid v Explosives Co Ltd (1887) 19 QBD 264; James Miller Holdings Ltd v Graham (1978) 3 ACLR 604. This view is not, however, universally accepted: eg International Harvester Export Co v International Harvester Australia Ltd [1983] 1 VR 539; Sipad Holding DDPO v Popovic (1995) 14 ACLC 307. The rationale for the predominant view is that a court appointed receiver does not operate the concern on behalf of the company, but adverse to it. Speaking generally, the opposite is true in the case of a privately appointed receiver who is the company's agent. In that event, the rule is that the contract of employment is not terminated: Foster Clark Ltd's Indenture Trusts, Loveland v Horscroft [1966] 1 WLR 125; Nicoll v Cutts [1985] BCLC 322. There are several exceptions to this rule, which are discussed in Griffiths v Secretary of State for Social Services [1974] QB 468. The exceptions are: (1) Where the appointment is accompanied by the sale of the company's business; (2) Where the receiver enters into a new employment contract which is inconsistent with the employee's old contract; and (3) Where the continuation of the employment contract is inconsistent with the role of the receiver. A contract with a chief executive officer might be an example of such an inconsistency. 

and that in a compulsory (but not necessarily a voluntary) winding up: 25
[7] There is a similar dichotomy in the case of a winding up. The publication of a compulsory winding up order amounts to a dismissal of the company's employees (Re General Rolling Stock Co (Ltd); Chapman's case (1866) LR 1 Eq 346; In re Oriental Bank Corporation; MacDowall's case (1886) 32 ChD 366), though the contract of employment still remains on foot. The situation is probably different in a voluntary winding up. I say "probably different" because the position is not settled and, in any event, there is no justification for any difference. Be that as it may, the preponderance of authority favours the view that a voluntary winding up does not disturb a contract with an employee: Midland Counties District Bank Ltd v Attwood [1905] 1 ChD 357; Re Matthew Brothers (In Liq) [1962] VR 262.
His Honour reviewed the history of s433: 
[8] The next step is to examine the history of s 433. Although the section can be traced back to 1897, for present purposes it is sufficient to begin by looking at the position under the Uniform Companies Acts of 1961. I will concentrate on the New South Wales statute. The section which gave priority to debts in the case of a receiver appointed under a floating charge was s 196. This section corresponds with s 433. Section 196 operated in combination with s 292, which set out the rules for the priority of debts in a winding up. Section 292 corresponds with s 556 of the Corporations Act.

…

[9] Section 292 was flawed in several respects. Some of the deficiencies were exposed by the High Court in Stein v Saywell (1969) 121 CLR 529. The appellant represented the employees of Carapark Industries Pty Ltd (Receiver Appointed) (in Liquidation). The company had granted several floating debenture charges over its assets. One debenture-holder appointed a receiver to the company, so its floating charge became fixed. The company was then wound up. In the winding up two groups of employees claimed priority for annual leave and long service leave. The first group comprised employees who had been in employment for the period of service required by the relevant awards and State legislation which entitled them to receive annual leave (one year) and long service leave (fifteen years). The second group had not completed that period of service. The High Court held, by majority, that only those employees who had completed the requisite period of service (a relatively small number) were entitled to priority. The words "accrued" and "before" in s 292(1)(d) mandated that result.

[10] The High Court also considered whether the employees who were entitled to priority under s 292(1)(d) could maintain that priority over the debenture-holder by virtue of s 292(4). A negative answer was given to this question. This was because, at the commencement of the liquidation, the relevant debenture against which priority was sought was no longer a floating charge as required by s 292(4). The High Court then looked at whether the employees could obtain priority by virtue of s 196. Again a negative answer was given. On the particular facts of the case (there were two debentures and each debenture-holder had appointed a receiver) the receiver against whom priority was claimed (the receiver who was appointed second) had been appointed as receiver over fixed assets, the charge having already become a fixed charge by the earlier appointment of a receiver.

…

There are three cases that have considered how s 433 or its predecessors operate in relation to annual and long service leave. As will soon become apparent, the cases are not altogether helpful. The first is Love v Image Centre Pty Ltd (unreported, Supreme Court of New South Wales, Young J, 13 February 1991). That was an application by a receiver for a declaration that he was not personally liable for wages, accrued leave and long service leave under s 324(1) of the Companies Code, which was the legislation then in force. Section 324(1) provided that a receiver was liable for debts incurred by him in the course of the receivership. For some unexplained reason the lawyers representing the employees did not resist the relief sought. Nevertheless, the judge refused to make the declaration because of the absence of argument. He did, however, give directions to enable the receiver to deal with the assets in his possession on the basis that the employees had no claim on the fund. In this regard the judge accepted the proposition put to him by counsel for the receiver that "it could never be said that as at the date of the appointment of the receiver amounts were due and payable to employees for any annual or long service leave." The judge said (at 5): "In the instant case apart from situations where the annual leave fell due in the ordinary course of business ... the employees were continued in their employment so the liability to pay money did not arise during the receiver's incumbency." 

[18] The second case is Whitton v ACN 003 266 886 Pty Ltd (Controller Appointed) (In Liq) (1996) 42 NSWLR 123. There the plaintiff was appointed receiver over a company by its mortgagee. On the same day the plaintiff was appointed agent for the mortgagee and took possession of the company's undertaking. The plaintiff's position as receiver was formally terminated two days later. Thereafter, the company went into voluntary liquidation. The plaintiff, first as receiver and then as agent for the mortgagee, conducted the company's printing business until it was sold. The employees who remained with the business were not paid any annual leave entitlements until their employment came to an end with the sale of the business.
… 

[21] It is not clear why in Love and Whitton no reference was made to s 558(1). It may have been assumed that s 558 simply did not apply to the case of a receivership. On the other hand, the section may simply have been overlooked. The applicability of s 558(1) to a receivership was the subject of express consideration in a third case, Re Office-Co Furniture Pty Ltd (Receivers and Managers Appointed) [2000] 2 Qd R 49, a decision of the Chief Justice. The facts of the case were straightforward. Receivers and managers were appointed under fixed and floating charges granted by the company. At the time there were employees who were entitled to both annual and long service leave, but had not taken it. The receivers sought a direction that they should pay those employees in respect of their accrued leave up to the time of the commencement of the receivership with priority under s 433. Annual leave was covered by an award which made provision for payment in lieu on termination of employment. Long service leave entitlements were statutory and the legislation made provision for payment in lieu on termination of employment. Chief Justice de Jersey found that the employees' entitlements should be determined as if their services had been terminated on the appointment of the receivers. He rejected a submission that s 558(1) should not apply to a receivership. He reasoned (at 52): "It would be odd were the result of the application of these provisions to be different in the case of a receivership, because the intent seems to be to equate the two regimes in this respect. But apart from that, and more importantly, the language of the provisions to my mind leads intractably to [that] conclusion." Chief Justice de Jersey referred to, but declined to follow, Love and Whitton. He said of these cases (at 53): "In my respectful view, those determinations - neither of them which expressly adverts to s 558 - overlook the impact of that section of the Corporations Law, which I consider operates, in the case of a receivership, on s 556, and thence s 433, in the manner I have described."

In Nicoll v Cutts the Court said: 

Where, however, the receiver is appointed out of court under a power in a debenture and the debenture provides that the receiver is to be the agent of the company, there is no change in the personality of the employer. The directors' powers to manage the company's business are displaced in favour of the receiver, but the business is still the company's business carried on by the company's agent. See the classic exposition of the receiver's position in the judgment of Rigby LJ in Gaskell v Gosling. Therefore, as is, in my judgment, correctly stated in 7 Halsbury's Laws (4th edn) para 880, the appointment out of court under powers in a debenture of a receiver, who is to be the agent of the company, normally has no effect on the company's contracts, and ordinary contracts of service will not be affected. The company remains the employer... 

It follows that in the present case there is no new contract of service, entered into by the receiver after his appointment, on which the plaintiff can sue the receiver after his appointment, on which the plaintiff can sue the receiver under s 369(2) of the 1948 Act for his unpaid salary. [citations omitted]
The same position was adopted in Sipad Holding DDPO v Popovic 
  and while considering a receiver's liability under s419: 
  
I accept, that s 419 of the Corporations Law cannot apply to impose a personal liability on the receiver because, on the authorities, any liability incurred by the sixth respondent [the company] for services rendered by the first three respondents [the employees] was incurred when the contracts of employment were entered into by the company before the receiver's appointment." [citations omitted]
In  Hansen v Namoi Enterprises 
 the Court considered whether an employee’s right to a remedy under other legislation (claimed but not yet resolved) created a provable debt.  Reference was made to Silberman v One.Tel Ltd (No 2) 
 and the Master continued:

It was suggested that there had been a widening type of claim sufficient to allow future claims to be provable.  The matter has been partiall dealt with in Fisher v Madden [2002] NSWSC 28; (2002) 54 NSWLR 179; (2002) 41 ALSR 1; (2002) ACLC 753; (2002) 114 IR 119 per Sheller JA [44]:
In the present case at the relevant date Dataflow was under no existing obligation to pay a sum of money by way of retrenchment payment to Mrs Fisher immediately, or on a future event.

Sheller JA [46] effectively said that until an order was made by the IRC that no amount for retrenchment payment had become payable before, on or after the relevant date.

The Master then posed the question of whether the plaintiff’s claim would rank in priority to the normal unsecured creditors, and discussed s556: 

22 In the present case the plaintiff does not suggest that he is entitled to a retrenchment payment, rather he seeks, in his application, to insert a term of payment in lieu of notice of termination and full redundancy…the ultimate order for compensation, if it were made, would not have priority over the employee’s claim. 

Priorities
There is also a difference in the priority given to employee entitlements under the Corporations Act  
 which is more limited and a lower priority than in Admiralty, which directly affects the likelihood of employees recovering all their entitlements.  In Admiralty the wage entitlements are paid in priority to secured creditors, whilst in corporations law they are paid after secured creditors. 
   The importance of priority is the secured creditors who usually have the largest claim, often leaving insufficient for those who come later.
The principle of distribution is that debts and claims rank equally in a winding up and are paid proportionately if there is insufficient property to pay them in full unless otherwise provided by the Act, s555.
 
The exceptions to s555 are – 

· Payment of secured creditors;

· Ranking of debts and claims in a winding as set out in s556(1), 
 which provides a priority for payment to all other unsecured debts and claims.

The priorities can be summarised as follows:

1 Secured creditors; 

2 Unsecured creditors – debts and claims; 37
· Expenses properly incurred by a relevant authority;

· Costs of the application for the order (including applicant's taxed costs);
· Indemnification of administrator (with some exclusions);
· Debts of the official manager during official management (subject to some restrictions);
· Costs and expenses of the winding up when ordered by the Court;
· Costs (as part of the expenses) of the winding up under s539(6);
· Remuneration of an auditor in the period of official management;
· Other expenses (except deferred expenses) of the relevant authority; 
· Deferred expenses of the relevant authority;
· Expenses of a member of the committee of inspection appointed for the winding up;
3 Employees (arising before the winding up); 37
· Employee wages and superannuation contributions; 
· Employee  injury compensation; 

· Employee amounts due under an  industrial instrument; due to employees; and leave of absence; 

· retrenchment payments;
4 A chargee under a floating charge 
 is deferred by s561 
 where there are insufficient funds.  This has been the subject of a number of decisions discussed below;
5 Other proved claims. 36
Priority of floating charge deferred

The priority of employee’s claims over floating charges is the subject of s561.41 
Making priority payments
A company may make advances for priority payments to employees, s560 
 and where the company in liquidation has paid debts out of money advanced for that purpose by another person, the person is entitled to the same priority in respect of the payments as the employee would have had. Those claims are also given priority over the rights of a chargee who holds a floating charge over the company’s assets under s433. 
 
In the winding up of an insolvent company, where there is not enough money to pay all creditors some debts are given priority over others, s556, 37 so that priority is given to several classes of debt, including debts due to employees. Special treatment is given to employees as they are in a vulnerable position if their employer becomes insolvent. 
 
The distribution of assets of an insolvent company must be in accordance with the Corporations Act:  In Re Ansett Australia Limited and Mentha: 
  

The Corporations Act enshrines the principle that priority is to be given to the payment of employee entitlements and to the repayment of advances made for that purpose: ss556(1) and 560. It is unlikely that a meeting of creditors would resolve to dislodge that priority. If such a resolution was passed and the provision relating to the relegation of that priority was included in a deed of company arrangement, I consider that it is probable that a court would terminate the deed pursuant to s445C, on the ground that the provision was oppressive or unfairly prejudicial to, or unfairly discriminatory against the Commonwealth: s445D(1)(f).
In Expile Pty Limited v Jabb’s Excavations Pty Ltd 
 the Court said:
The authorities discussed below establish, in my opinion, that where a creditor would have particular priority under the Corporations Act or other legislation if a company were to be wound up in insolvency, the Court, as a general rule, does not approve or permit any other regime of distribution of the company’s assets which would disturb that priority. Essentially, this is so because the legislature has indicated, in the statutory priorities for distribution in a winding up, which claims should be preferred where there is insufficient for all creditors to be satisfied"
This is supported by s555 36  which established the general principle and policy of the Corporations Act, that unsecured creditors in a winding up whose claims are not given priority must be treated equally and they are entitled to a pro rata distribution of the uncharged assets. Similarly, this principle and policy applies to a deed of company arrangement, which should be no less beneficial to all creditors than a liquidation. 
 
Nevertheless, each case must be considered rather than this principle being rigidly applied: Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed): 4 
29 The danger is to suppose that they are applicable to all, or almost all, deeds of company arrangement that establish a regime for the distribution of a company’s assets. In fact, one size does not fit all. There will be circumstances when ordinary commercial commonsense will demand, in the case of priority creditors, a loss of priority and, in the case of unsecured creditors, some degree of discrimination. This much is evident from the structure of Pt 5.3A. 

In ACN 050 541 047 Ltd 
 the Court considered a deed of company arrangement which gave priority to creditors who would have priority under s 556(1) in a winding up.  The question was whether claims by former employees to redundancy payment have priority under the deed?  The Court held the plaintiff would be justified in meeting claims for redundancy payments: 
[16] The former employees are Priority Creditors under the deed not because their claims fall under s556, which is a provision concerned with the winding up of the company rather than the administration of the company under a deed of company arrangement. They are Priority Creditors because the provisions of the deed import the system of ranking in s 556 (1) as a matter of contractual covenant. Section 560, like s 556, is a provision concerned with winding up rather than administration under a deed, and as far as I can see, nothing in the deed imports into its contractual provisions the statutory right conferred by s 560 upon a person who pays a priority claimant in the course of a winding up.

[19]  Section 556 (1) provides that the debts and claims listed in the subsection must be paid in priority to all other unsecured debts and claims. Paragraph (h) in the list is "retrenchment payments payable to employees of the company", other than to "excluded employees" (of which there are none in the present case). The expression "retrenchment payment" is defined in s 556 (2), in relation to an employee of the company, to mean (to the extent relevant here) an amount payable by the company to the employee, by virtue of an industrial instrument, in respect of the termination of the employee's employment by the company. "Industrial instrument" is defined in s 9 to mean (a) a contract of employment, or (b) a law, award, determination or agreement relating to terms or conditions of employment.

[20] Thus, if the claims to redundancy payments are payable by virtue of contracts of employment, or an award, then they are priority entitlements under s 556 (1) (h). The plaintiff contends that the redundancy payments are payable in the present circumstances either under contracts of employment, or under awards.

Priority challenges
A party seeking to improve its financial outcome in a company liquidation will seek redress in the Courts. 

In DP Excavation & Haulage Pty Limited v Commissioner of Taxation 
  the issue concerned a claim for priority payments under ss556(1),(1A) and (2) 37 in the context of an ‘excluded employee’ in a voluntary administration.
In McDonald v Deputy Commissioner of Taxation 
 the question concerned a claim for a costs order as a debt or claim provable pursuant to s553 in a creditors voluntary winding up following a Part 5.3A administration.  It was held that it was not, nor was it a claim within any of the categories in s556(1) 37 or a cost, charge or expense of the winding up as referred to in s.512. 
Protecting employee entitlements

The Corporations Act recognizes the ingenuity of corporate interests to devise schemes to defeat the priority of employee entitlements, and such agreements or transactions which have the intention of avoiding employee entitlements are prohibited, s596AB. 

In The Creditors of Antal Air Pty Ltd (ACN 007 213 738), Antal Air Pty Ltd (Administrator Appointed) (ACN 007 213 738) v Australian Securities & Investments Commission 
 there was an application  under ss588FA(1)(b), 588FB(1)(b) (2)(b) and 596AB, to constrain the Administrator/Liquidator from entering into a transaction which is to the detriment of the genuine creditor’s and the employee’s entitlements.  But the matter was not argued and the application was dismissed as there was no cause of action disclosed. The matter then went on appeal to the Full Court with the same result.

The prohibition in s596AB is reinforced by making a person who contravenes the prohibition liable to compensate for loss which is recoverable as a debt, s596AC. 

Employee claiming compensation

An employee is given the right by s596AF 
 to obtain the liquidator’s written consent to commence proceedings under s596AC claiming compensation for an employee entitlement where there has been a contravention of s596AB.

Interestingly, an employee who intends to bring proceedings under s596AC for compensation from a person who has contravened s596AB ‘may’ but is not obliged to give notice of that intention to the liquidator, and ask the liquidator to give consent within 3 months, to the employee commencing the proceedings, s596AG. 
  If consent is not sought, it appears that the employee must seek leave of the Court to commence proceedings, and this is subject to the events which prevent an employee from commencing proceedings under s596AI.
  Under s596AG an employee is prevented from giving notice to the liquidator within 6 months of the commencement of the winding up.

However, where the liquidator does not give consent within 3 months, the absence of that consent is not always a bar to the employee commencing recovery proceedings, as the employee can seek the leave of the Court to commence proceedings, s596AH. 
  

Employee prevented from suit

An employee can not bring proceedings against a person who has contravened s596AB 51 claiming compensation in some circumstances, s596AI. 57
Delay in corporations payments – the executive intervenes to paper over the cracks

There is an obvious injustice for unpaid employees who have to wait for the outcome of an administration or winding up to receive their monies.  This has led to the creation of a Commonwealth General Employee Entitlements and Redundancy Scheme (GEERS) which was created by act of the executive rather than statute, and is administered by the Department of Employment and Workplace Relations. Under GEERS, money is distributed to employees whose employment has been terminated because their employer is insolvent and has insufficient assets to pay their entitlements. The entitlements are limited to unpaid wages, unpaid annual leave, unpaid long service leave, unpaid pay in lieu of notice and up to eight weeks’ redundancy pay. An important feature of the scheme is the underlying assumption that, where possible, advances made to employees will be recovered by the Commonwealth out of the realisation of the employer’s assets or from other proceedings.  

However, unlike entitlements recoverable in Admiralty, GEERS does not pay all the employee entitlements.

The operation of GEERS was discussed in Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed) 4 Finkelstein J in an application by the Commonwealth to terminate a deed of company arrangement for the administration of a company.  The proposed deed provided for a distribution of  monies in a manner different from a winding up, and on that basis the Commonwealth told the administrators it opposed the deed. Finkelstein J said:  

4 It is necessary to explain how GEERS advances might be recovered when the employer is an insolvent company. If the company is wound up the general rule is that all debts must be paid proportionately: s 555. There are many important exceptions to this rule. Some debts are given priority over others. These are listed in s 556. They include (subject to a cap) wages and superannuation contributions payable to employees (s 556(1)(e)), amounts due to employees under an industrial agreement in respect of leave (s 556(1)(g)), and retrenchment entitlements (s 556(1)(h)). Under s 560, where the company in liquidation has paid such debts out of money advanced for that purpose by another person, that person is entitled to the same priority in respect of the payments as the employee would have had. Those claims are also given priority over the rights of a chargee who holds a floating charge over the company’s assets: s 433. 

5 Payments under GEERS are made on the basis that in a liquidation the Commonwealth will obtain priority by virtue of s 560. In an administration followed by a deed of company arrangement, the Commonwealth expects that the deed will incorporate the priority given to employees by s 556 and give the Commonwealth the same priority it would have enjoyed under s 560 in a winding up. However, statute apart, the fact that payments are made on a particular basis does not, without more, create enforceable rights.

6 The former employees of Rocklea received payments under GEERS. The payments were made in the following circumstances. When the receivers were appointed, Rocklea owed approximately $3.8m to its employees. Within a short period the employees were dismissed. They were then "entitled" to payment under GEERS. The receivers supplied the Department with sufficient information to enable it to calculate each employee’s entitlement. Before money was advanced the Department sought to impose a number of conditions upon which it would make the advance, including one which dealt with the Commonwealth’s position if the creditors of Rocklea approved a deed of company arrangement. The condition that it sought to impose was an assurance from the receivers that the deed would incorporate the priorities conferred by ss 556 and 560. The receivers advised the Department that they could not agree to this condition as they were the "Receivers and Managers of the company, not Administrator". The Department then sought a similar assurance from the administrators. The administrators did not respond in writing, but there is a note of a conversation between a member of their staff and an officer in the Department which records what appears to be the administrators’ response, namely that they "could not agree to matters raised". 

7 In any event, between 19 December 2003 and 7 August 2004 the Commonwealth advanced $2,612,356.02 to the receivers to meet the claims of former employees. The money was passed on to the former employees in accordance with their respective entitlements. By virtue of the right conferred by s 433, the Commonwealth has been able to recover $884,039.07 from the receivers. It is not known whether the Commonwealth will recover any further amounts.

Under GEERS Operational Arrangements, eligible claimants ‘may be eligible to receive payments equivalent to [all unpaid wages and all unpaid annual leave]’, by submitting a signed claim form usually distributed through the insolvency practitioner.  The Commonwealth then ‘arranges payment through the insolvency practitioner [who must] acquit the funds received from [the Commonwealth]’. If the payment is made direct to an eligible claimant he or she must assign to the Commonwealth the claimant’s right to claim and receive payments from the former employer. An important feature of GEERS is that the Commonwealth will seek recovery of these payments ‘from the realisation of assets up to the amount advanced in respect of the former employee’.
   Finkelsetin J continued: 

16 The scheme is a voluntary scheme. No employee has a right enforceable by action in a court of law to obtain any payment from the money granted by Parliament. I say nothing about whether the scheme is controllable by prerogative writ. When there are assets out of which advances might be recovered, the scheme assumes that the Commonwealth’s right to recovery will, in a liquidation, be conferred by statute (for this purpose I assume that the "advance" referred to in s 560 need not be by loan) and, in the case of an administration, by an appropriate provision in a deed of company arrangement. In other cases (such as bankruptcy) the Commonwealth’s right to recovery is to arise by an assignment of the employee’s priority rights against the former employer. Thus, the scheme is designed to operate effectively and fulfil its aims without the Commonwealth becoming a creditor of an insolvency practitioner or the employer. 

And dismissed recovery of the monies as a loan, and as a creditor of the company under ss445D or 445G, 
 but found that the Commonwealth could recover as ‘an interested party’.

Why not a lien for wages?

Just as a seafarer entitlement to unpaid wages is given the status and priority of a lien,  unpaid workmen have been previously entitled to a statutory lien for their unpaid wages recognised as a form of statutory hypothecation with the wage entitlement recognised as a charge on a debt for the money due for wages, 
  albeit limited in quantum. 
 Similar legislation, but more limited in operation and result existed in other States 
  but overall, none of these statutory interventions provided a lien to compare to the seafarers’ maritime lien, and in most cases have now been abolished. 
A solution from left field?
A recent decision of the Federal Court in  Sons of Gwalia Limited (Administrator Appointed) (ACN 008 994 287) v Margaretic 
  may be the seed of an idea for future exploration in advancing the claims of some employee entitlements to a higher priority, based on the consumer protection provisions of the Trade Practices Act 1974 (Cth) or the equivalent provisions in State and Territory legislation which prohibit misleading and deceptive conduct
 and misleading conduct in relation to employment.
 
In Sons of Gwalia the company was in administration and a claim was brought against the company in connection with acquisition of shares in the company as a debt owed to member in his capacity as a member based on misleading and deceptive conduct by the company. 
  The evidence was that the shares in the Company were worthless at the moment of the appointment of the Administrators, and the Administrators argued that the plaintiff shareholder was not entitled to be treated as a creditor of the Company for the purchase of worthless shares. The Court found for the plaintiff.
This raises an interesting possibility for recovery of monies lost by a superannuation fund where it has purchased shares in a public company, based on a representation by directors.
 In most cases, the public superannuation funds have a prudent investment policy which requires them to have a balanced portfolio, such that in the event of insolvency and the loss of value in the shares, it might be very difficult to argue that the shares were bought based on a representation (except perhaps where there has been a recent large acquisition based on a representation to the market, other than an insider trading activity).  The same difficulty may not arise in the case of a privately controlled superannuation fund.
In relation to unpaid employee entitlements lost due to an insolvency, the issue for employees is whether there may be some basis on which to advance the priority of employee entitlements, or create a personal right against the directors under the provisions relating to them being knowingly concerned or party to the misleading and deceptive conduct, particularly where the actions of the directors may be taken to be the actions of the corporation.
 
The decision in Sons of Gwalia suggests that consideration should be given as to whether there were any acts or omissions by a company and its directors which amount to misleading or deceptive conduct in relation to the ability of the company to meet its obligations to pay accumulating employee entitlements.  
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� The major explanation for the divergence appears to arise from the ability of domestic policy makers to intervene without the restraint of principle of the comity of nations applied in admiralty due to the international nature of the jurisdiction, the observance of internationally accepted principles, and conflict of laws a recognition that an inconsistent domestic law will be of little or no effect in this international jurisdiction. In some ways it also seems that ideas still relevant in corporations law have been previously discarded in admiralty law.  Despite this, there have been some attempts by the Commonwealth Parliament to intervene in employee entitlements, for example, under the Navigation Act 1912 (Cth), but this is the subject of a separate paper.





�  PART 5.8A—Employee Entitlements, ss 596AA to 596AI.


� Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed) [2005] FCA 902 (1 July 2005) per Finkelstein J at [22 - 23].


�  S471.


�  S471B.


� Heffernan v Chacmol Holdings Pty Ltd [2004] QIRComm 50 (26 March 2004); 175 QGIG 1163.


�   An excluded employee was previously defined in s9 but is now found in s556(2), as being a person (and his or her spouse or a relative) who has been a director within 12 months of the ‘relevant date’ – defined in s9 as the date on which the winding up is begun under Part 5.6 Division 1A (and modified by 553(1B) in respect of debts and claims arising while the company is under a deed of company arrangement if the deed terminated immediately before the winding up).  ‘Relative’ is defined in s9 as including spouse, parent or remoter lineal ancestor, son, daughter or remoter issue, and brother or sister, and in s556(2) spouse includes a defacto spouse.


�  "entitlements" of an employee of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1302.html" \l "company" �company� has the meaning given by ss596AA(2) and (3).


�  The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "excluded_employee" �excluded employee� (within the meaning of s556) are protected under � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "this_part" �this Part� only to the extent to which they � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� priority under paragraph 556(1)(e), (f), (g) or (h). 


� Ansett Ground Staff Superannuation Pty Ltd v Ansett Australia Ltd [2002] VSC 576 (20 December 2002); (2002) 174 FLR 1 per Warren J at [274] [275]: Superannuation contributions constitute an indirect form of employee entitlement but have been equated with wages. Her Honour went on to discuss the recognition of superannuation contributions as an employee entitlement in the Explanatory Memorandum to the Corporate Law Reform Bill.


� Hansen v Namoi Enterprises  [2004] NSWSC 65 (19 February 2004).


� Walker & Sherman & Anor v Andrew & Ors [2002] NSWCA 214 (19 July 2002) Spigelman CJ, Handley JA and Brownie AJA.


� Way v Latilla [1937] 3 All ER 759 (HL).


� Re Galaxy Media Pty Limited (Rec/Mgrs apptd.) (in liq) [2001] NSWSC 917 (18 October 2001) per Santow J.





� Fn� NOTEREF _Ref118085575 \h ��15�.


� Fn� NOTEREF _Ref118085575 \h ��15� per Santow J at [69].


� Fn� NOTEREF _Ref118085575 \h ��15� per Santow J at [70].


� Biotechnology Australia Pty Ltd v Pace (1988) 15 NSWLR 130.


� Fn� NOTEREF _Ref118085575 \h ��15� per Santow J at [85] citing Beneficial Finance Limited v Multiplex Constructions Pty Limited (1995) 36 NSWLR 510 at 534 and the authorities there cited.


� 	S558(1)	Where a contract of employment with a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� being wound up was subsisting immediately before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� under the contract is, whether or not he or she is a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� referred to in subsection (2), entitled to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� under section 556 as if his or her services with the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� had been terminated by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� on the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�. 


(2) 	Where, for the purposes of the winding up of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� employs a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� whose services with the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� had been terminated by reason of the winding up, that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� is, for the purpose of calculating any entitlement to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� for � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "leave_of_absence" �leave of absence�, or any entitlement to a retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of employment, taken, while the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� employs him or her for those purposes, to be employed by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


(3) 	Subject to subsection (4), where, after the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of long service leave or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "extend" �extended� leave, or a retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount�, becomes payable to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� referred to in subsection (2) in respect of the employment so referred to, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� is a cost of the winding up. 


(4) 	Where, at the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, the length of qualifying service of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� employed by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� that is being wound up is insufficient to entitle him or her to any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of long service leave or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "extend" �extended� leave, or to any retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of employment by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, but, by the operation of subsection (2) he or she becomes entitled to such an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� after that date, that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount�: 


(a) 	is a cost of the winding up to the extent of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� that bears to that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� the same proportion as the length of his or her qualifying service after that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date� bears to the total length of his or her qualifying service; and 


(b)	 is, to the extent of the balance of that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount�, taken, for the purposes of section 556, to be an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� referred to in paragraph 556(1)(g), or a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "retrenchment_payment" �retrenchment payment� payable to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, as the case may be. 


(5) 	In this section, retrenchment � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� , in relation to employment of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, means an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� payable to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, by virtue of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �industrial instrument�, in respect of termination of the employment.


� Standard Chartered Bank of Australia Ltd v Antico (1995) 38 NSWLR 290 per Hodgson J 314B.


� See ss556(1)(a) and (dd).


� Price v Price (1904) 29 VLR 719; Re Just Juice Corp Pty Ltd (1992) 8 ACSR 444; James v Commonwealth Bank (1992) 37 FCR 445.


� McEvoy v Incat Tasmania Pty Ltd [2003] FCA 810 (1 August 2003) Finkelstein J.


�  S419(1) provides: A receiver, or any other authorised person, who, whether as agent for the corporation concerned or not, enters into possession or assumes control of any property of a corporation for the purpose of enforcing any charge is, notwithstanding any agreement to the contrary, but without prejudice to the person's rights against the corporation or any other person, liable for debts incurred by the person in the course of the receivership, possession or control for services rendered, goods purchased or property hired, leased, used or occupied.


� S433 provides that the receiver must pay certain ‘debts or amounts’ in priority to the claims of the debenture holder including ‘any debt or amount that in a winding up is payable in priority to other unsecured debts’ pursuant to paragraphs 556(1)(e) [‘wages...payable by the company in respect of services rendered to the company by employees’], (g) [‘ll amounts due...in respect of leave of absence’] and (h) [‘retrenchment payments payable to employees of the company’].


� Nicoll v Cutts [1985] BCLC 322 per Dillon LJ at 325 (O'Connor LJ agreed).


� Sipad Holding DDPO v Popovic (1995) 14 ACLC 307 per Lehane J.


� See fn� NOTEREF _Ref118086309 \h ��26�.


� Hansen v Namoi Enterprises [2004] NSWSC 65 (19 February 2004) per Master Macready.


� Silberman v One.Tel Ltd (No 2) [2002] NSWSC 295; (2002) 167 FLR 274; (2002) 20 ACLC 846.


� See fn� NOTEREF _Ref118086394 \h ��37�.


� Priorities are set out in Subdivision D – Priorities, ss555 to 563AAA.


�  S471C. Nothing in section 471A or 471B affects a secured creditor’s right to realise or otherwise deal with the security.


� S555 Except as otherwise � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "provide" �provided� by � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "this_act" �this Act�, all debts and claims � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "prove" �proved� in a winding up rank equally and, if the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is insufficient to meet them in full, they must be paid proportionately. 


� S556(1)	Subject to this Division, in the winding up of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� the following debts and claims must be paid in priority to all other � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "unsecured" �unsecured� debts and claims: 


(a)	 first, expenses (except � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "deferred_expenses" �deferred expenses�) properly incurred by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "relevant_authority" �relevant authority� in preserving, realising or getting in � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, or in carrying on the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s business;


(b)	 if � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s58aa.html" \l "the_court" �the Court� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "order" �ordered� the winding up—next, the costs in respect of the application for the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "order" �order� (including the applicant's taxed costs payable under section 466);


(c)	 next, the debts for which paragraph 443D(a) entitles an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "administrator" �administrator� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� to be indemnified (even if the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "administration" �administration� ended before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�), except expenses covered by paragraph (a) of this subsection and � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "deferred_expenses" �deferred expenses�; 


(d)	if the winding up began within 2 months after the end of a period of official management of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�—next, debts of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� properly incurred by an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "official_manager" �official manager� in carrying on the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s business during the period of official management, except expenses covered by paragraph (a) of this subsection and � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "deferred_expenses" �deferred expenses�; �(da) if � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s58aa.html" \l "the_court" �the Court� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "order" �ordered� the winding up—next, costs and expenses that are payable under subsection 475(8) out of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property�;


(db)	next, costs that form part of the expenses of the winding up because of subsection 539(6);


(dc)	 if the winding up began within 2 months after the end of a period of official management of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�—next, the remuneration, in respect of the period of official management, of any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "audit" �auditor� appointed in accordance with Part 2M.4;


next, any other expenses (except � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "deferred_expenses" �deferred expenses�) properly incurred by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "relevant_authority" �relevant authority�; 


(de)	next, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "deferred_expenses" �deferred expenses�; 


(df) 	if a committee of inspection has been appointed for the purposes of the winding up—next, expenses incurred by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� as a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "member" �member� of the committee;


(e)	 subject to subsection (1A)—next, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "wages" �wages� and � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "superannuation_contribution" �superannuation� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "superannuation_contribution" �contributions� payable by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� in respect of services rendered to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� by � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�;


(f)	 next, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amounts� due in respect of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "injury_compensation" �injury compensation�, being compensation the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "liability" �liability� for which arose before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�; 


(g)	 subject to subsection (1B)—next, all � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amounts� due: �(i) on or before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�; and �(ii) because of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �industrial instrument�; and �(iii) to, or in respect of, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�; and �(iv) in respect of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "leave_of_absence" �leave of absence�; 


(h)	 subject to subsection (1C)—next, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "retrenchment_payment" �retrenchment payments� payable to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


(1A) The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� or total paid under paragraph (1)(e) to, or in respect of, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "excluded_employee" �excluded employee� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� must be such that so much (if any) of it as is attributable to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "non-priority_day" �non-priority days� does not exceed $2,000. 


(1B)The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� or total paid under paragraph (1)(g) to, or in respect of, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "excluded_employee" �excluded employee� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� must be such that so much (if any) of it as is attributable to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "non-priority_day" �non-priority days� does not exceed $1,500. 


(1C)A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� under paragraph (1)(h) to an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "excluded_employee" �excluded employee� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� must not include an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� attributable to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "non-priority_day" �non-priority days�. 





�  Subdivision C – Special provisions relating to secured creditors of insolvent companies, ss554D – 554J.


� In Edwards v McVeigh [2004] FCA 1374 Kiefel J at [13] observed that  this includes the costs ordered by the company to be paid in unsuccessful litigation: Pacific Coast Syndicate Ltd, In Re [1913] 2 Ch 26; Beni-Felkai Mining Co, In Re [1934] 1 Ch 406 at 422 and Lofthouse, in the matter of Riverside Nursing Care Pty Ltd (subject to deed of company arrangement) � HYPERLINK "http://www.austlii.edu.au/au/cases/cth/federal_ct/2004/93.html" �[2004] FCA 93� at [26] and [27] where Finkelstein J said (at [26]):  ... The cases established the following rules. If the liquidator commenced an unsuccessful action in the name of the company any costs ordered against the company were not to be proved as a debt in the winding up. This was because the costs were incurred in the winding up and were payable in full out of the company’s assets. The same position held if the liquidator unsuccessfully defended an action brought against the company. It did not matter whether the action was begun before liquidation and its defence or prosecution (as the case may be) was taken over by the liquidator. Nor did it make any difference whether the liquidation was compulsory or voluntarily. Moreover, if the company was insolvent the costs were to be paid in priority to the general costs of the liquidation and in priority to the liquidator’s remuneration.  See also  Re French Caledonia Travel [2003] NSWSC 1008 (24 November 2003) per Campbell J; 13 Coromandel Place Pty Ltd v C L Custodians Pty Ltd (in liq) (1999) 30 ACSR 377 Finkelstein J said, at 385; Re G B Nathan & Co Pty Ltd (in liq) (1991) 24 NSWLR 674  per McLelland J at 686-687 and 688.





� Dictionary s9: Floating charge includes a charge that conferred a floating security at the time of its creation but has since become a fixed or specific charge.


�  S561 So far as the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� available for � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� of creditors other than secured creditors is insufficient to meet � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� of: 


(a) any debt referred to in paragraph 556(1)(e), (g) or (h); and �(b) any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� that pursuant to subsection 558(3) or (4) is a cost of the winding up, being an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� that, if it had been payable on or before the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_date" �relevant date�, would � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� been a debt referred to in paragraph 556(1)(e), (g) or (h); and �(c) any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� in respect of which a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "right" �right� of priority is given by section 560; 


� HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� of that debt or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� must be � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� in priority over the claims of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s267.html" \l "chargee" �chargee� in relation to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "floating_charge" �floating charge� created by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� and may be � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� accordingly out of any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s413.html" \l "property" �property� comprised in or subject to that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s569.html" \l "charge" �charge�. 


� 	S560. Where a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� has been � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� on account of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "wages" �wages� or of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "superannuation_contribution" �superannuation contributions� (within the meaning of section 556), or in respect of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "leave_of_absence" �leave of absence�, or termination of employment, under an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �industrial� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "industrial_instrument" �instrument�, being a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� out of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "money" �money� advanced by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� for the purpose of making the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment�, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� by whom the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "money" �money� was advanced has, in the winding up of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�, the same � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "right" �right� of priority of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� in respect of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "money" �money� so advanced and paid, but not exceeding the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� by which the sum in respect of which the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� who received the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� would � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� been entitled to priority in the winding up has been diminished by reason of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment�, as the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� who received the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� would � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� had if the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payment� had not been � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made�. 


� Commonwealth of Australia v Rocklea Spinning Mills Pty Ltd (Receivers and Managers Appointed)  fn� NOTEREF _Ref117924687 \h ��4�.


� Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (1988) vol 1, 294.  This is also the approach in admiralty.


� Re Ansett Australia Limited and Mentha (2002) 40 ACSR 389 Goldberg J said (at 403)


� Expile Pty Limited v Jabb’s Excavations Pty Ltd (2004) 22 ACLC 667 per Palmer J at 677.


� Lam Soon Australia Pty Ltd (adm apptd) v Molit (No. 55) Pty Ltd (1996) 22 ACSR 169. 


� ACN 050 541 047 Ltd [2002] NSWSC 586 (3 July 2002) per Austin J.


� DP Excavation & Haulage Pty Limited v Commissioner of Taxation [2005] NSWSC 533 (3 June 2005) per Barrett J.


� McDonald v Deputy Commissioner of Taxation [2005] NSWSC 2 (1 February 2005) per Barrett J.


� S596AB(1) A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� must not � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "enter_into" �enter into� a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreement� or a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� with the intention of, or with intentions that include the intention of: 


(a) 	preventing the recovery of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�; or


(b)	significantly reducing the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� that can be recovered. 


(2) 	Subsection (1) applies even if: 


(a) 	the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is not a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "party" �party� to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction�; or


(b)	the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� is approved by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "court" �court�. 


(3) 	A reference in this section to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreement� or a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� includes a reference to: 


(a)	a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreement� and a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction�; and


(b) 	a series or combination of: �(i) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreements� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transactions�; or �(ii) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "relevant_agreement" �relevant agreements�; or �(iii) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transactions�. 


(4)	If a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� contravenes this section by incurring a debt (within the meaning of section 588G), the incurring of the debt and the contravention are � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "linked" �linked� for the purposes of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "this_act" �this Act�. 


� The Creditors of Antal Air Pty Ltd (ACN 007 213 738), Antal Air Pty Ltd (Administrator Appointed) (ACN 007 213 738) v Australian Securities & Investments Commission [2004] FCA 1090 (10 August 2004) per Goldberg J.


� Creditors of Antal-Air Pty Ltd (ACN 007 213 738) v Antal-Air Pty Ltd (Administrator Appointed) (ACN 007 213 738) & Australian Securities & Investments Commission [2004] FCAFC 303 (16 November 2004).


� S596AC. (1) A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� is liable to pay compensation under subsection (2) or (3) if: 


(a) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� contravenes section 596AB in relation to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�; and 


(b) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is being wound up; and 


(c) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� suffer loss or damage because of: �(i) the contravention; or �(ii) action taken to give effect to an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "involved_in" �involved in� the contravention. 


	The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� is liable whether or not the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� has been convicted of an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "offence" �offence� in relation to the contravention. 


(2) The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� may recover from the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� equal to the loss or damage as a debt due to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


Note: Because � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "entitlements" �entitlements� are priority � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s200g.html" \l "payment" �payments� under paragraphs 556(1)(e) to (h), � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employees� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� priority to any compensation recovered by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� in � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� brought under this section. 


(3)If an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� has suffered loss or damage because of: 


(a) the contravention; or �(b) action taken to give effect to an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "agreement" �agreement� or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "involved_in" �involved in� the contravention; 


	the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� may, as � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html" \l "provide" �provided� in section 596AF to 596AI (but not otherwise), recover from the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person�, as a debt due to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee�, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� equal to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� of the loss or damage. Any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� recovered by the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� under this subsection is to be taken into account in working out the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "amount" �amount� for which the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� may � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "prove" �prove� in the liquidation of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�. 


(4) � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �Proceedings� under this section may only be begun within 6 years after the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �beginning� of the winding up. 


� S596AF.(1) If a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� is being wound up, an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� may, with the written consent of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator�, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �begin� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� under section 596AC in relation to a contravention of section 596AB in relation to an entitlement of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee�. 


(2) Subsection (1) has effect despite section 596AH, but subject to section 596AI. 


� S596AG. An � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� that is being wound up may give the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� a written � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "notice" �notice�: 


(a) stating that the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� intends to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �begin� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� under section 596AC in relation to a contravention of section 596AB in relation to an entitlement of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee�; and 


(b) specifying the contravention of section 596AB and the entitlement to which the proposed � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� relate; and 


(c) asking the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� to give the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee�, within 3 months after receiving the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "notice" �notice�: �(i) a written consent to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �beginning� the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings�; or �(ii) a written � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "statement" �statement� of the reasons why the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� thinks that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� under section 596AC in relation to the contravention should not be begun. 


The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "notice" �notice� may be given only after the end of 6 months � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �beginning� when the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �begins� to be wound up. 





� S596AI. (1) An � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� that is being wound up cannot � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �begin� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� under section 596AC in relation to a contravention in relation to an entitlement of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� if: 


(a) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� has applied under section 588FF in relation to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "transaction" �transaction� that constituted, or was part of, the contravention; or


(b) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� has begun � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� under section 596AC in relation to the contravention; or 


(c) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� has begun � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� under section 588M in relation to the incurring of the debt that is � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "linked" �linked� to the contravention; or


(d) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� has intervened in an application for a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "civil_penalty_order" �civil� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "civil_penalty_order" �penalty order� against a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "person" �person� in relation to a contravention of section 588G in relation to the incurring of the debt that is � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "linked" �linked� to the contravention. 


(2) Subsection (1) has effect despite sections 596AF and 596AH.


� S596AH. (1) This section applies if an � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "company" �company� gives a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "notice" �notice� under section 596AG in relation to a contravention of section 569AB and to an entitlement. 


(2) The � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� may � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �begin� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� in a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "court" �court� under section 596AC in relation to the contravention and the entitlement if: 


(a) as at the end of 3 months after the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� receives the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "notice" �notice�, he or she has not consented to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �beginning� such � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings�; and


(b) on an application � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html" \l "made" �made� after those 3 months, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s58aa.html" \l "the_court" �the court� has given leave for the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "begin" �begin�. 


(3) If: 


(a) during those 3 months, the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� gives to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� a written � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "statement" �statement� of the reasons why the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "liquidator" �liquidator� thinks that such � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1382.html" \l "proceeding" �proceedings� should not be begun; and


(b) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� applies for leave under paragraph (2)(b); 


then: 


(c) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s556.html" \l "employee" �employee� must file the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "statement" �statement� with � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s58aa.html" \l "the_court" �the court� when so applying; and


(d) in determining the application, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s58aa.html" \l "the_court" �the court� is to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "have" �have� regard to the reasons set out in the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html" \l "statement" �statement�. 





� Fn� NOTEREF _Ref117924687 \h ��4�  per Finkelstein J at [15].


� Fn� NOTEREF _Ref117924687 \h ��4�  per Finkelstein J at [16].


� Fn� NOTEREF _Ref117924687 \h ��4� per Finkelstein J at [17 – 19].


� Fn� NOTEREF _Ref117924687 \h ��4�  per Finkelstein J at [20]; and see Allatech Pty Ltd v Construction Management Group Pty Ltd (2002) 41 ACSR 587, where Austin J applied that test saying (at 591) the words "interested person" should be given wide scope . 


� Worker’s Liens Act 1893 (SA)  ss7(1) and (2) which also applied in the Northern Territory.


� Fn� NOTEREF _Ref117925667 \h ��63� ss7(4).


� Contractors’ Debts Act 1897 (NSW); Workmen’s Wages Act 1898 (WA); Contractors’ Debts Act 1939 (Tas); Wages Act 1918 (Qld); Employers and Employees Act 1958 (Vic) repealed in 1976; Industrial Relations Act 1990 (Qld). 


� Sons of Gwalia Limited (Administrator Appointed) (ACN 008 994 287) v Margaretic [2005] FCA 1305 per Emmett J.


� Trade Practices Act 1974, s52, entitling compensation under s82.


� Trade Practices Act 1974, ss53B, 75AZE.


� Other issues included: whether the claim would be provable under a proposed deed of company arrangement; whether the claim should be postponed until all other debts not owed to members in capacity as members have been satisfied; whether for the purposes of administration a member is entitled to be treated as a creditor of the company for such a claim. The court also considered the application of the Australian Securities and Investments Commission Act 2001(Cth), ss12DA, 12GF and 12GM. 


� A representation can be an act or omission, eg where the directors delay giving ‘bad news’ to the ASX in the hope that a some event might solve their problems. 


� Hamilton v Whitehead (1989) 166 CLR 121; Wheeler Grace & Pierucci Pty Ltd v Wright (1989) ATPR 40-940.





